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Item 1.01.

Entry into a Material Definitive Agreement

On March 4, 2019, Nightstar Therapeutics plc, a public limited company incorporated in England and Wales (the “Company”), entered
into an Implementation Agreement (the “Implementation Agreement”) by and among the Company, Biogen Switzerland Holdings GmbH, a limited
liability company incorporated in Switzerland (“Bidder”) and Tungsten Bidco Limited, a limited liability company incorporated in England and
Wales and a wholly-owned subsidiary of Bidder (“Bidco”). Pursuant to the terms of the Implementation Agreement, Bidco has agreed to acquire the
entire issued and to be issued share capital of the Company, par value £0.01 per share (the “Company Shares”), for $25.50 in cash per share (excluding
any treasury shares and Deferred Shares (as defined below)) (the “Consideration”). Under the terms of the Implementation Agreement, the acquisition
(the “Acquisition”) will be implemented by means of a scheme of arrangement to be undertaken by the Company under Part 26 of the UK Companies
Act 2006 (the “Scheme”). Bidder and Bidco reserve the right under the Implementation Agreement to effect the Acquisition by way of a takeover offer,
with the consent of the Company.
The Scheme involves an application by the Company to the High Court of Justice in England and Wales (the “Court”) to sanction the
Scheme, pursuant to which the issued and outstanding Company Shares that are not treasury shares or Deferred Shares (as defined below) (the “Scheme
Shares”), will be transferred to Bidco, in consideration for which holders of Scheme Shares will receive the Consideration. The transfer of the Scheme
Shares to Bidco, provided for in the Scheme, will result in the entire issued and to be issued share capital of the Company (other than any treasury
shares and Deferred Shares (as defined below)) being held by Bidco.
Upon the completion of the Acquisition, all outstanding stock options, restricted shares and restricted stock units awarded pursuant to the
Company’s 2017 Equity Incentive Plan will be cancelled and cease to be outstanding, and the holder will be entitled to receive the Consideration less
any applicable exercise or purchase price. All outstanding restricted shares issued prior to the Company’s 2017 initial public offering and converted in
connection with the initial public offering (“Pre-IPO Equity Awards”) will be acquired in the Scheme. Any Pre-IPO Equity Awards that were deferred
upon the termination of the holder’s employment (the “Deferred Shares”) will not receive the Consideration and are expected to be repurchased by the
Company for a total payment of £0.01 to the holder of such Deferred Shares, pursuant to the terms of the applicable conversion agreement.
The completion of the Acquisition is subject to the satisfaction or waiver of certain conditions (the “Conditions”), including, among other
things: (1) the absence of any law or order by any governmental authority enjoining, preventing, restraining, prohibiting or otherwise making illegal
the Acquisition; (2) expiration of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and approval from
competition authorities in Germany; (3) the accuracy of the Company’s representations and warranties under the Implementation Agreement (subject to
a material adverse effect standard in most cases); (4) the Company’s compliance with its obligations under the Implementation Agreement and (5) the
absence of a Company material adverse effect.

The Acquisition is also subject to, among other things: (1) approval by at least 75 percent in value and a majority in number of the holders
of Company Shares (the “Company Shareholders”) present and voting (in person or by proxy) at the meeting to be convened by order of the Court in
order for the Company Shareholders to consider, and if thought fit, to approve, the Scheme (the “Court Meeting”); (2) passing of all resolutions
necessary to approve and implement the Scheme by at least 75 percent of Company Shareholders present and voting (in person or by proxy) at the
general meeting to be convened for Company Shareholders to consider, and if thought fit approve, certain matters in connection with the Scheme and
the Acquisition (the “General Meeting”); and (3) the sanctioning of the Scheme by the Court.
The Implementation Agreement contains certain customary representations, warranties and covenants, including, among others, covenants
with respect to the conduct of the Company’s business prior to completion of the Acquisition and covenants prohibiting the Company from soliciting,
providing information or entering into discussions concerning competing acquisition proposals (generally defined as proposals for 20% or more of the
assets, voting power or economic rights of the Company).
The Implementation Agreement contains certain termination rights for each of the Company and Bidder. Under specified circumstances,
the Company is permitted to terminate the Implementation Agreement to accept a superior proposal (generally defined as a proposal for 80% or more of
the voting power and economic rights or all or substantially all of the Company’s assets, which proposal the Company board of directors (the
“Company Board”) has determined, in good faith, after consultation with its outside counsel and financial advisors, (i) would result in greater value to
Company Shareholders from a financial point of view than the Acquisition, including a price per Company Share payable in cash that is more than
7.5% above the Consideration and (ii) that is reasonably likely to be completed relative to the Acquisition).
The Implementation Agreement also provides for payment of a termination fee in specified circumstances. The Company is obligated to pay to
Bidder an approximately $8.8 million termination fee (the “Termination Fee”) in certain circumstances, including:
•

if the Company terminates the Implementation Agreement to accept a superior proposal;

•

if Bidder terminates the Implementation Agreement because the Company Board notifies Bidder or publicly states that it no longer
recommends (or intends to recommend) that the Company Shareholders vote in favor of the Acquisition at the Court Meeting or the
General Meeting (the “Company Board Recommendation”);

•

if Bidder terminates the Implementation Agreement because (i) the Company Board fails to include the Company Board Recommendation
in the Company’s Scheme document/proxy statement to be issued to Company Shareholders when mailed, or (ii) the Company Board fails
to reaffirm the Company Board Recommendation within 10 days after Bidder so requests in writing.

The Company is also obligated to pay the Termination Fee if the Implementation Agreement is terminated:
•

by either Bidder or the Company if the Acquisition is not completed by September 4, 2019;

•

by Bidder, if a closing condition is incapable of satisfaction by September 4, 2019;

•

by Bidder, if following the Court Meeting or the General Meeting the Company Board notifies Bidder in writing or publicly states that the
Company will not seek the sanctioning of the Scheme by the Court; or

•

by Bidder, if the Company breaches its representations and warranties or fails to perform its obligations under the Implementation
Agreement such that certain closing conditions cannot be satisfied by September 4, 2019 (subject to certain cure and notice periods),

and, (i) any person shall have publicly disclosed a competing acquisition proposal for the Company after the date of the Implementation Agreement
and prior to such termination (which has not been withdrawn prior to such termination) and (ii) within twelve months of such termination, a competing
acquisition proposal for the Company is announced and becomes effective anytime thereafter.
The foregoing description of the Implementation Agreement is not complete and is subject to and qualified in its entirety by reference to
the copy of the Implementation Agreement attached as Exhibit 2.1 hereto, which is incorporated herein by reference. The representations and
warranties contained in the Implementation Agreement were made only for purposes of that agreement and as of specific dates, were solely for the
benefit of the parties to the Implementation Agreement, may be subject to a contractual standard of materiality different from what might be viewed as
material to shareholders and may be subject to limitations agreed upon by the parties, including being qualified by confidential disclosures made by
the parties to each other. Investors should not rely on the representations and warranties contained in the Implementation Agreement as
characterizations of the actual state of facts or condition of the Company, Bidder, Bidco or any of their respective subsidiaries, affiliates or businesses.
Item 8.01.

Other Events.

Irrevocable Undertakings
Bidder has received irrevocable undertakings to vote or procure votes in favor of the resolutions relating to the Scheme at the Court
Meeting and the General Meeting (or in the event that the Acquisition is implemented by way of a takeover offer, to accept or procure acceptance of
such takeover offer) from the members of the Company Board, in respect of their entire beneficial holdings, amounting to 20,638,209 Company Shares,
in aggregate, representing approximately 61.6 percent of the issued share capital of the Company as of February 28, 2019.
Bidder has also received irrevocable undertakings from Syncona Portfolio Limited and New Enterprise Associates, each Company
Shareholders, to vote or procure votes in favor of the resolutions relating to the Scheme at the Meetings (or in the event that the Acquisition is
implemented by way of an takeover offer, to accept or procure acceptance of such takeover offer) in respect of their entire beneficial holdings,
amounting to 19,866,454 Company Shares, in aggregate, representing approximately 59.3 percent of the issued share capital of the Company as at
February 28, 2019.

Under their terms, the irrevocable undertakings will cease to be binding in certain circumstances, including if:
•

the Scheme lapses or is withdrawn in accordance with its terms and Bidder or Bidco publicly confirms that it does not intend to proceed
with the Acquisition or to implement the Acquisition by way of a takeover offer or otherwise; and

•

the Scheme or takeover offer lapses or is withdrawn or otherwise becomes incapable of becoming effective or has not become effective by
11.59 p.m. (London time) on September 4, 2019.
Forms of the irrevocable undertakings are attached hereto as Exhibits 99.1 and 99.2 and are incorporated herein by reference.

Announcement
On March 4, 2019, the Company issued an announcement (the “Announcement”), disclosing that the Company and Biogen, Inc.
(“Biogen”) had reached an agreement on the terms of the proposed Acquisition of the Company by Biogen. The Announcement contains the
Conditions in addition to certain other details of the proposed Acquisition. The Announcement is attached hereto as Exhibit 99.3 and is incorporated
herein by reference.
Communications
On March 4, 2019, the Company distributed a Message from David Fellows to Employees, a copy of which is attached hereto as Exhibit
99.4 and incorporated herein by reference.

Item 9.01.

Financial Statements and Exhibits
(d) Exhibits

2.1

Implementation Agreement, dated as of March 4, 2019, by and among Biogen Switzerland Holdings GmbH, Tungsten Bidco Limited and
Nightstar Therapeutics plc.*

99.1

Form of Shareholder’s Irrevocable Undertaking.

99.2

Form of Director’s Irrevocable Undertaking.

99.3

Announcement, dated March 4, 2019.

99.4

Message from David Fellows to Employees, dated March 4, 2019.

*

Certain schedules have been omitted pursuant to Item 601(b)(2) of Regulation S-K. The Company hereby undertakes to furnish supplemental
copies of any of the omitted schedules upon request by the SEC; provided, however, that the Company may request confidential treatment
pursuant to Rule 24b-2 of the Securities Exchange Act of 1934, as amended, for any schedules so furnished.

Further information
This Current Report on Form 8-K is for information purposes only and is not intended to and does not constitute, or form any part of, an offer to sell or
an invitation to purchase or subscribe for any securities or the solicitation of any vote or approval in any jurisdiction pursuant to the proposed
acquisition by Biogen Switzerland Holdings GmbH (“Bidder”) and Tungsten Bidco Limited (“Bidco”) (or its nominee(s)) of the entire issued and to be
issued share capital of Nightstar Therapeutics Plc (“the Acquisition”) or otherwise. The Acquisition will be made by a scheme of arrangement under
Part 26 of the Companies Act between Nightstar and Nightstar shareholders (the “Scheme”), the full terms and conditions of which, including details of
how to vote in respect of the Scheme, will be set out in the document to be dispatched to Nightstar shareholders including the particulars required by
section 897 of the Companies Act (“Scheme Document”), with or subject to any modification, addition or condition approved or imposed by the High
Court of Justice in England and Wales (the “Court”) and agreed to by Bidder, Bidco and Nightstar (“Scheme”). INVESTORS ARE ADVISED TO READ
THE SCHEME DOCUMENT, AS IT MAY BE AMENDED OR SUPPLEMENTED FROM TIME TO TIME, WHEN IT BECOMES AVAILABLE
CAREFULLY AND IN ITS ENTIRETY PRIOR TO MAKING ANY DECISIONS WITH RESPECT TO THE ACQUISITION BECAUSE IT WILL
CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED TRANSACTION. Investors may obtain a free copy of the Scheme Document
(when available) at the Securities and Exchange Commission’s website at www.sec.gov, or free of charge from Nightstar at https://www.nightstartx.com
or by directing a request to Nightstar at investors@nightstartx.com. Any voting decision or response in relation to the Acquisition should be made
solely on the basis of the Scheme Document.

This communication does not constitute a prospectus or a prospectus equivalent document.
Biogen and Nightstar, and their respective directors and executive officers, may be deemed to be participants in the solicitation of proxies in respect of
the transactions contemplated by the co-operation agreement entered into on 4 March 2019 between Bidder, Bidco and Nightstar and, relating to,
amongst other things, the implementation of the Acquisition (“Implementation Agreement”). Information regarding Nightstar’s directors and executive
officers is contained in Nightstar’s Form 20-F for the year ended 31 December 2017, which is filed with the United States Securities and Exchange
Commission (“SEC”). Information regarding Biogen’s directors and executive officers is contained in Biogen’s Form 10-K for the year ended
31 December 2018 and its proxy statement dated 27 April 2018. Additional information regarding the participants in the solicitation of proxies in
respect of the transactions contemplated by the Implementation Agreement and a description of their direct and indirect interests, by security holdings
or otherwise, will be contained in the Scheme Document and other relevant materials to be filed with the SEC when they become available.
Overseas shareholders
The release, publication or distribution of this Current Report on Form 8-K in jurisdictions other than the United Kingdom and the United States may
be restricted by law and therefore any persons who are subject to the laws of any jurisdiction other than the United Kingdom or the United States
(including Restricted Jurisdictions) should inform themselves about, and observe, any applicable legal or regulatory requirements. In particular, the
ability of persons who are not resident in the United Kingdom or United States or who are subject to the laws of another jurisdiction to vote their
Nightstar shares in respect of the Scheme at the meeting or meetings of the Nightstar shareholders to be convened by order of the Court pursuant to Part
26 of the Companies Act for the purpose of considering and, if thought fit, approving the Scheme (with or without amendment approved or imposed by
the Court and agreed to by Bidder, Bidco and Nightstar) including any adjournment, postponement or reconvention of any such meeting, notice of
which shall be contained in the Scheme Document (“Court Meeting”), or to execute and deliver forms of proxy appointing another to vote at the Court
Meeting on their behalf, may be affected by the laws of the relevant jurisdictions in which they are located or to which they are subject. Any failure to
comply with applicable legal or regulatory requirements of any jurisdiction may constitute a violation of securities laws in that jurisdiction.
Copies of this Current Report on Form 8-K and any formal documentation relating to the Acquisition are not being, and must not be, directly or
indirectly, mailed or otherwise forwarded, distributed or sent in or into or from any jurisdiction where local laws or regulations may result in a
significant risk of civil, regulatory or criminal exposure if information concerning the Acquisition is sent or made available to Nightstar shareholders in
that jurisdiction (“Restricted Jurisdiction”), or any jurisdiction where to do so would constitute a violation of the laws of such jurisdiction and persons
receiving such documents (including custodians, nominees and trustees) must not mail or otherwise forward, distribute or send them in or into or from
any Restricted Jurisdiction.

Doing so may render invalid any related purported vote in respect of acceptance of the Acquisition.
If the Acquisition is implemented by way of a takeover offer (as that term is defined in section 974 of the Companies Act) (“Offer”), the Offer may not
(unless otherwise permitted by applicable law and regulation) be made, directly or indirectly, in or into or by use of the mails or any other means or
instrumentality (including, without limitation, facsimile, e-mail or other electronic transmission, telex or telephone) of interstate or foreign commerce
of, or any facility of a national, state or other securities exchange of any Restricted Jurisdiction and the Acquisition will not be capable of acceptance
by any such use, means, instrumentality or facilities or from within any Restricted Jurisdiction.
Further details in relation to Nightstar shareholders in overseas jurisdictions will be contained in the Scheme Document.
Notice to U.S. investors in Nightstar
The Acquisition relates to the shares of a United Kingdom company and is being made by means of a scheme of arrangement provided for under Part 26
of the Companies Act and subject to the proxy solicitation rules under the U.S. Exchange Act. The Acquisition, implemented by way of a scheme of
arrangement, is not subject to the tender offer rules under the U.S. Exchange Act. If, in the future, Bidder exercises its right to implement the
Acquisition by way of an Offer, subject to the terms of the Implementation Agreement, the Acquisition will be made in compliance with applicable
United States laws and regulations.
It may be difficult for U.S. Nightstar shareholders and Nightstar ADR Holders to enforce their rights and any claim arising out of the U.S. federal
securities laws, because Nightstar is located in a non-U.S. country, and some or all of its officers and directors are residents of a non-U.S. country. U.S.
Nightstar shareholders and Nightstar ADR Holders may not be able to sue a non-U.S. company or its officers or directors in a non-U.S. court for
violations of the U.S. securities laws. Further, it may be difficult to compel a non-U.S. company and its affiliates to subject themselves to a U.S. court’s
judgment.
U.S. Nightstar shareholders and Nightstar ADR Holders are urged to consult with legal, tax and financial advisers in connection with making a decision
regarding the Acquisition.

Warning Concerning Forward-Looking Statements
All statements included in this Current Report on Form 8-K, other than statements or characterizations of historical fact, are forward-looking statements
within the meaning of the federal securities laws, including Section 21E of the U.S. Exchange Act, and other securities laws. Whenever Nightstar uses
words such as “believe”, “expect”, “anticipate”, “intend”, “plan”, “estimate”, “will”, “may”, “predict”, “could”, “seek”, “forecast” and negatives or
derivatives of these or similar expressions, they are making forward-looking statements. Examples of such forward-looking statements include, but are
not limited to, references to the anticipated benefits of the Acquisition and the expected time of effectiveness of the Acquisition. These forwardlooking statements are based upon Nightstar’s present intent, beliefs or expectations, but forward-looking statements are not guaranteed to occur and
may not occur.
Shareholders are cautioned that any forward-looking statements are not guarantees of future performance and may involve significant risks and
uncertainties, and that actual results may vary materially from those in the forward-looking statements. Important risk factors that may cause Nightstar’s
actual results to differ materially from their forward-looking statements include, but are not limited to: (1) the Acquisition is subject to the satisfaction
or waiver of certain conditions, including the receipt of requisite approvals by Nightstar’s shareholders, the sanction of the Scheme by the Court, and
the expiration or termination of any applicable waiting periods under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, which
conditions may not be satisfied or waived; (2) uncertainties as to the timing of the consummation of the Acquisition and the ability of each party to
consummate the Acquisition; (3) the risk that the Acquisition disrupts the parties’ current operations or affects their ability to retain or recruit key
employees; (4) the possible diversion of management time on Acquisition-related issues; (5) litigation relating to the Acquisition; (6) unexpected
costs, charges or expenses resulting from the Acquisition; and (7) potential adverse reactions or changes to business relationships resulting from the
communication or completion of the Acquisition.
The information contained in Nightstar’s filings with SEC, including in Nightstar’s Form 20-F for the year ended 31 December 2017 identifies other
important factors that could cause actual results to differ materially from those stated in or implied by the forward-looking statements in this
communication. Nightstar’s filings with the SEC are available on the SEC’s website at www.sec.gov. You should not place undue reliance upon
forward-looking statements. Except as required by law, Nightstar does not intend to update or change any forward-looking statements as a result of new
information, future events or otherwise.

SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
Dated: March 4, 2019
NIGHTSTAR THERAPEUTICS PLC
By: /s/ David Fellows
Name: David Fellows
Title: Chief Executive Officer

Exhibit 2.1
Execution Version

4 MARCH 2019
(1)

BIOGEN SWITZERLAND HOLDINGS GMBH

(2)

TUNGSTEN BIDCO LIMITED

(3)

NIGHTSTAR THERAPEUTICS PLC
IMPLEMENTATION AGREEMENT

Skadden, Arps, Slate, Meagher & Flom (UK) LLP
40 Bank Street
Canary Wharf
London E14 5DS

TABLE OF CONTENTS
1. INTERPRETATION
2. CASH CONSIDERATION
3. INDICATIVE TIMETABLE
4. CONDITIONS
5. IMPLEMENTATION OF THE ACQUISITION
6. DOCUMENTATION, INFORMATION AND UNDERTAKINGS
7. COMPANY SHARE PLANS
8. ANNOUNCEMENT
9. RESPONSIBILITY FOR INFORMATION AND STANDARDS OF CARE
10. CONDUCT PENDING COMPLETION OF THE ACQUISITION
11. REPRESENTATIONS AND WARRANTIES
12. TERMINATION
13. COMPENSATORY PAYMENT
14. FEES, COSTS, PAYMENTS AND TRANSFER TAXES
15. REMEDIES AND WAIVERS
16. INVALIDITY
17. NOTICES
18. ENTIRE AGREEMENT; SEVERANCE
19. GENERAL; NO THIRD PARTY RIGHTS
20. GOVERNING LAW
21. AGENTS FOR SERVICE OF PROCESS
22. OBLIGATION OF BIDDER
23. NO SURVIVAL OF REPRESENTATIONS AND WARRANTIES
SCHEDULE I INDICATIVE TIMETABLE
SCHEDULE II ANNOUNCEMENT
SCHEDULE III COMPANY SHARE PLANS
EXHIBIT 1
SCHEDULE IV APPLICATION OF THE CODE IN THE EVENT OF A TAKEOVER OFFER
SCHEDULE V DISCLOSURE SCHEDULES

i

1
17
18
18
21
23
27
27
27
28
35
56
58
59
60
61
61
63
63
64
64
65
65

THIS AGREEMENT is made on 4 March 2019.
AMONG:
(1)

BIOGEN SWITZERLAND HOLDINGS GMBH, a limited liability company incorporated in Switzerland with registered number
CHE-334.372.642 and whose registered office is at Neuhofstrasse 30, 6340 Baar, Switzerland (“Bidder”);

(2)

TUNGSTEN BIDCO LIMITED, a limited liability company incorporated in England and Wales with registered number 11852085 and
whose registered office is at 70 Norden Road, Maidenhead, Berkshire, SL6 4AY (“Bidco” and together with Bidder, the “Acquirers”); and

(3)

NIGHTSTAR THERAPEUTICS PLC, a public limited company incorporated in England and Wales (registered number 10852952, whose
registered office is at 9-10 Midford Place, London W1T 5BJ, United Kingdom (the “Company”),

together referred to as the “parties” and each as a “party” to this agreement (the “Agreement”).
WHEREAS:
(A)

The parties each desire the Acquisition of the Company by Bidco.

(B)

The Company Directors intend to recommend the Acquisition to the Company Shareholders.

(C)

The parties have agreed that the Acquisition will be implemented by means of a scheme of arrangement under Part 26 of the Act, although
Bidder may, in the circumstances and subject to the conditions set out in this Agreement, elect to implement the Acquisition by means of a
Takeover Offer.

(D)

The Scheme will result in Bidco acquiring the entire issued and to be issued share capital of the Company (other than the Excluded Shares).

(E)

The parties have agreed to take certain steps to implement the Acquisition and wish to enter into this Agreement to record their respective
obligations relating to such matters.

IT IS AGREED:
1.

Interpretation
1.1

In this Agreement, its Recitals and Schedules, each of the following expressions shall have the following meaning:

“2017 Equity Incentive
Plan”

the equity incentive plan approved by the Company in September 2017 whereby the Company was initially authorised
to issue a total of 1,500,000 ordinary shares as incentives to the Company’s employees, directors and other service
providers, including pursuant to sub-plans thereunder;

“Acceptable
Confidentiality
Agreement”

any customary confidentiality agreement that: (i) contains provisions that are not, in the aggregate, less favourable to the
Company than those contained in the Confidentiality Agreement; and (ii) does not prohibit the Company from
providing any information to Bidder in accordance with Clause 10.2;

“Acquisition”

the acquisition by Bidder and/or Bidco of the entire issued and to be issued share capital of the Company (other than the
Excluded Shares) for the Consideration, to be effected in accordance with this Agreement by means of the Scheme or, in
the event that Bidder elects to proceed with such acquisition by way of a Takeover Offer in accordance with the terms of
this Agreement, a Takeover Offer, and shall, in any case, where the context so requires, include any subsequent revision,
variation, extension or renewal thereof as agreed by the parties in writing;

“Acquisition Proposal”

any inquiry, proposal or offer from any person (other than Bidder or Bidco) relating to (i) any direct or indirect
acquisition or purchase, in a single transaction or a series of related transactions, of (A) 20% or more (based on the fair
market value thereof, as reasonably determined by the Company Board) of the assets (including share capital of the
Company’s subsidiaries) of the Company and its subsidiaries, taken as a whole, or (B) shares carrying 20% or more of the
aggregate voting power and economic rights of the Company or (ii) any takeover offer, exchange offer, merger,
consolidation, business combination, recapitalisation, liquidation, dissolution, share exchange or similar transaction
involving the Company that, if consummated, would result in any person (or the shareholders of any person) owning,
directly or indirectly, shares carrying 20% or more of the aggregate voting power and economic rights of the Company
or the resulting direct or indirect parent of the Company, other than, in each case, the Acquisition;

“Act”

the UK Companies Act 2006 (including the schedules thereto);

“Action”

any legal, arbitral, administrative, regulatory or other action, charge, complaint, litigation, inquiry, audit, examination,
investigation or proceedings;

“Advisers”

in relation to the Acquirers, Ropes & Gray and, in relation to the Company, Skadden, including (unless the context
requires otherwise) partners in and directors, members and employees of such advisers;

“ADS”

an American Depositary Share representing one Company Share;

“Affiliate”

with respect to any person, any other person directly or indirectly controlling, controlled by or under common control
with such person (as used in this definition, “control” (including, with its correlative meanings, “controlled by” and
“under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the
direction of management or policies of a person, whether through the ownership of securities or partnership or other
ownership interests, by Contract or otherwise);

“Agent”

has the meaning given to it in Clause 21.1;

“Agreed Form”

in relation to any document, such document in the terms agreed among the parties as at the date of this Agreement,
subject to any further changes as the parties may agree from time to time;
2

“Agreed Switch”

has the meaning given to it in Clause 5.7;

“Announcement”

the press announcement of an intention to proceed with the Acquisition, in the Agreed Form as set out in Schedule II;

“Anti-Corruption Laws”

the US Foreign Corrupt Practices Act of 1977, as amended, the US Anti-Kickback Act of 1986, as amended, the UK
Bribery Act of 2012, the Anti-Bribery Laws of the People’s Republic of China and the Organisation for Economic
Co-operation and Development Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions or any applicable Law of similar effect, and the related regulations and published interpretations
thereunder;

“Articles”

the articles of association of the Company;

“Awards”

any grant of Company Shares or the right to receive, subscribe for or otherwise acquire one or more Company Shares
under a Company Share Plan, including any award or grant of Options, Share Appreciation Rights, Restricted Shares,
Restricted Share Units or other Share Based Awards, in each case, as defined in the 2017 Equity Incentive Plan and any
other restricted share awards that are subject to the terms of a Vesting Agreement (excluding the Deferred Shares);

“Benefit Plan”

means each “employee benefit plan” within the meaning of Section 3(3) of ERISA, whether or not subject to ERISA, and
each other employment, consulting, cash, equity or equity-based incentive, commission, pension, retirement,
termination, severance, deferred compensation, health, welfare, paid time-off, compensation, benefit or similar plan,
scheme, program, policy, agreement or arrangement that is sponsored, maintained, contributed to or required to be
contributed to by the Company or any of its subsidiaries or with respect to which the Company or any of its subsidiaries
has any Liability, without regard to whether participation in, or contribution to, such plan, scheme, program, policy,
agreement or arrangement is required by Law;

“Bidco Directors”

the directors of Bidco from time to time;

“Bidder Appointees”

has the meaning given to it in Paragraph 1.3 of Schedule IV;

“Bidder Directors”

the directors of Bidder from time to time;

“Bidder Group”

Bidder and its subsidiaries and subsidiary undertakings from time to time (which, for the avoidance of doubt, shall
exclude the Company or any other member of the Company Group);

“Bidder Information”

has the meaning given to it in Clauses 6.1 and 6.7;

“Bidder Material
Adverse Effect”

a material adverse effect on Bidder’s ability to consummate the Acquisition;

“Bidder Offer
Documents”

has the meaning given to it in Clause 6.7;
3

“Business Day”

a day (other than Saturday, Sunday or a public holiday) on which banks in the City of London and New York City are
open for business generally;

“Cash Consideration”

has the meaning given to it in Clause 2.1;

“Change of Control
Payment”

has the meaning given to it in Clause 11.1.18

“Circular”

the circular to be issued by the Company to the Company Shareholders setting out, among other things, the terms and
conditions of the Acquisition and the notice of the Court Meeting and the General Meeting, which also constitutes a
proxy statement prepared in accordance with Section 14(a) of the Exchange Act;

“Clearances”

the merger control, competition and regulatory approvals, consents, clearances, permissions, waivers and “no objection”
statements referred to in the Conditions;

“Code”

the City Code on Takeovers and Mergers (including the General Principles therein and the Appendices thereto), as from
time to time amended and interpreted by the Panel or by the Code Committee or the Code Expert pursuant to the terms
of this Agreement or as otherwise agreed by the parties in writing;

“Code Application
Proposal”

has the meaning given to it in Paragraph 1.11 of Schedule IV;

“Code Committee”

the committee established pursuant to Paragraph 1.3 of Schedule IV;

“Code Expert”

the independent expert appointed as such pursuant to Paragraph 1.10 of Schedule IV;

“Code Expert Prescribed
Remedy”

has the meaning given to it in Paragraph 1.18 of Schedule IV;

“Code Question”

has the meaning given to it in Paragraph 1.10 of Schedule IV;

“Code Ruling”

has the meaning given to it in Paragraph 1.12 of Schedule IV;

“Company Adverse
Change Recommendation”

has the meaning given to it in Clause 10.3.1(a);

“Company Appointees”

has the meaning given to it in Paragraph 1.3 of Schedule IV;

“Company Board”

the board of directors of the Company from time to time;
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“Company Board
Recommendation”

the unanimous recommendation of the Company Directors to the Company Shareholders to vote in favour of the
Resolutions at the Court Meeting and the General Meeting (or, in the Announcement, the statement of their intention to
make such recommendation);

“Company Intellectual
Property Rights”

any and all Intellectual Property Rights (i) owned or purported to be owned by the Company or any of its Affiliates or
(ii) licensed, or for which rights are otherwise granted or held for use, to the Company or any of its Affiliates by a third
party, including, but not limited to, the Licensed Intellectual Property Rights, the Owned Intellectual Property Rights,
the Product Intellectual Property Rights, the Licensed Registered IP and the Owned Registered IP;

“Company Directors”

the directors of the Company from time to time;

“Company Group”

the Company and its subsidiaries and subsidiary undertakings from time to time;

“Company Material
Adverse Effect”

any state of facts, condition, development, circumstance, change, effect or event occurring on or after the date hereof
which, individually or in the aggregate, has had or would reasonably be expected to have a material adverse effect on:
(i) the condition (financial or otherwise), business, assets, liabilities or results of operations of the Company Group, taken
as a whole; provided, however, that none of the following shall be deemed, either alone or in combination, to constitute
or be taken into account in determining whether there is, or would reasonably be expected to be, a Company Material
Adverse Effect:
(A) changes in general economic conditions, or changes in securities, credit or other financial markets, in the United
States or the UK, or conditions generally affecting the pharmaceutical or biotechnology industries;
(B) acts of war, sabotage or terrorism or natural disasters or public health crises involving the United States or the
UK;
(C) changes of applicable Law or GAAP or the interpretation thereof;
(D) any event arising directly or indirectly from or otherwise relating to any change in, or any compliance with or
action taken for the purpose of complying with any change in, any applicable Law or GAAP (or interpretations of
any applicable Law or GAAP), provided that such change is not at the Company’s discretion in a manner
inconsistent with past practice;
(E) the announcement, pendency or consummation of this Agreement and the Acquisition, including the identity of,
or the effect of any fact or circumstance relating to, Bidder or any of its Affiliates or any communication by Bidder
or any of its Affiliates regarding plans, proposals or projections with respect to the Company or its employees;
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(F) the direct or indirect effects of:
(1) any breach by Bidder or Bidco of the terms of this Agreement;
(2) any action that Bidder or Bidco directs the Company to take in writing or to which Bidder or Bidco
specifically consents in writing pursuant to this Agreement; or
(3) any action specifically required to be taken by the Company, or the failure of the Company to take any
action that the Company is specifically prohibited by the terms of the Agreement from taking, to the extent
Bidder fails to give its timely consent thereto after a written request therefor pursuant to Clause 10.1;
(G) any failure of the Company to meet any internal or public projections, forecasts, estimates of earnings or
revenues,
except,
(1) in the case of clauses (A), (B), (C) and (D), to the extent such changes or events disproportionately affect the
Company relative to other participants in the industry in which the Company operates; and
(2) the exceptions set forth in this clause (G) shall not prevent or otherwise affect a determination that any fact,
change, event, occurrence or effect underlying, or that may have contributed to, such decline or failure has
resulted in or contributed to a Company Material Adverse Effect;
(H) the results of the Company’s XIRIUS trial in NSR-RPGR; or
(ii) the ability of the Company to consummate the Acquisition on or before the Long Stop Date;
“Company SEC
Documents”

has the meaning given to it in Clause 11.1.9(a);

“Company Securities”

has the meaning given to it in Clause 11.1.8(c);

“Company Share Plans”

the 2017 Equity Incentive Plan and the Vesting Agreements;

“Company Shareholders”

holders of the Company Shares from time to time;

“Company Shares”

ordinary shares of the Company with a par value of GBP 0.01 each; provided that, for the avoidance of doubt, “Company
Shares” include ordinary shares of the Company represented by ADSs;

“Compensatory
Payment”

has the meaning given to it in Clause 13.1;

“Competition Law”

any applicable Law designed or intended to prohibit, restrict or regulate actions having the purpose or effect of
monopolisation, restraint of trade or lessening of competition through merger or acquisition;
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“Concert Party”

means Bidder Directors and Bidco Directors;

“Conditions”

the conditions to completion of the Acquisition set out in Appendix I to the Announcement;

“Confidentiality
Agreement”

the confidentiality agreement entered into by Biogen Inc. and the Company on December 21, 2018;

“Consideration”

USD 25.50 in cash for each Company Share (other than the Excluded Shares);

“Contract”

with respect to any person, any legally binding contract, agreement, lease, sublease, license, commitment, sale or
purchase order, indenture, note, bond, loan, mortgage, deed of trust, instrument or other arrangement, whether written or
oral, express or implied, to which such person is a party or by which such person or such person’s properties or assets are
bound;

“Court”

the High Court of Justice in England and Wales;

“Court Hearing”

the hearing by the Court of the petition to sanction the Scheme (and to grant the Court Order);

“Court Meeting”

the meeting of Company Shareholders (and any adjournment, postponement or reconvention thereof) to be convened by
order of the Court pursuant to section 896 of the Act in order for the Company Shareholders to consider, and if thought
fit approve, the Scheme;

“Court Order”

the order of the Court sanctioning the Scheme under section 899 of the Act;

“D&O Indemnified
Parties”

has the meaning given to it in Clause 6.6.1;

“Defaulting Party”

has the meaning given to it in Paragraph 1.18 of Schedule IV;

“Deferred Shares”

the restricted shares in the Company which are subject to reverse vesting pursuant to the Vesting Agreements, and which
have been deferred pursuant to the terms thereof, and will be repurchased by the Company for a total payment of £0.01
to the holder of such Deferred Shares prior to the Effective Date;

“Depositary”

Citibank, N.A.;

“Deposit Agreement”

means the agreement dated September 27, 2017 between the Company, the Depositary and the holders from time to time
of ADSs issued thereunder;

“Determination Notice”

has the meaning given to it in Clause 10.3.2;
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“Effective Date”

the date upon which:
(i)
(ii)

the Scheme becomes effective in accordance with its terms; or
if Bidder elects in accordance with the terms of this Agreement to implement the Acquisition by way of a
Takeover Offer, the date that the Takeover Offer becomes or is declared unconditional in all respects;

“Employees”

the employees and other service providers (including executive directors) of the Company;

“Environmental Law”

any applicable Law relating to pollution or protection of human health, worker health or the environment (including
ambient air, surface water, ground water, land surface or subsurface strata), including any Law or regulation relating to
emissions, discharges, releases or threatened releases of Hazardous Materials, or otherwise relating to the manufacture,
processing, distribution, use, treatment, storage, disposal, transport or handling of Hazardous Materials;

“Environmental Permit”

any Permit that is required by a Governmental Authority under any Environmental Law and necessary to the operation of
the business of the Company Group;

“ERISA”

the U.S. Employee Retirement Income Security Act of 1974, as amended;

“Exchange Act”

the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder;

“Excluded Shares”

(i) any Company Shares legally or beneficially held by Bidder or any of its subsidiary undertakings; (ii) any Treasury
Shares; and (iii) any Deferred Shares;

“FDA”

the US Food and Drug Administration;

“Federal Health Care
Program”

has the meaning given to it in Clause 11.1.13(g);

“Financial Adviser”

in relation to Bidder, Goldman Sachs & Co. and, in relation to the Company, Centerview Partners LLC, including (unless
the context otherwise requires) directors, officers and employees thereof;

“GAAP”

has the meaning given to it in Clause 11.1.9;

“General Meeting”

the general meeting of the Company Shareholders (including any adjournment, postponement or reconvention thereof)
to be convened in connection with the Scheme in order for the Company Shareholders to consider, and if thought fit
approve, certain matters in connection with the Scheme and the Acquisition, notice of which is to be set out in the
Circular (including any adjournment, postponement or reconvention thereof);
8

“Governmental
Authority”

any (i) nation, state, commonwealth, province, territory, county, municipality, district or other jurisdiction of any nature;
(ii) federal, state, local, municipal, foreign or other government; or (iii) governmental or quasi-governmental authority of
any nature including any governmental division, department, agency, commission, instrumentality, official, ministry,
fund, foundation, centre, organisation, unit or body and any court, arbitrator or other tribunal;

“Hazardous Materials”

any waste, material, or substance that is listed, regulated or defined under any Environmental Law and includes any
pollutant, chemical substance, hazardous substance, hazardous waste, special waste, solid waste, asbestos, mould,
radioactive material, polychlorinated biphenyls, petroleum or petroleum-derived substance or waste;

“Health Authority”

the Governmental Authorities which administer Health Laws including the FDA, the European Medicines Agency
(EMA) and other equivalent agencies in any jurisdiction;

“Health Law”

any applicable Law of any Governmental Authority (including multi-country organisations) the purpose of which is to
ensure the safety, efficacy and quality of medicinal and pharmaceutical products by regulating the research,
development, manufacturing, processing, importation, exportation, marketing, advertising, labelling, storage, pricing
and distribution of these products, including applicable Law relating to good laboratory practices, good clinical
practices, investigational use, product marketing authorisation, manufacturing facilities compliance and approval, good
manufacturing practices, labelling, advertising, promotional practices, safety surveillance, record keeping and filing of
required reports;

“Health Submissions”

has the meaning given to it in Clause 11.1.13;

“HIPAA”

collectively: (a) the Health Insurance Portability and Accountability Act of 1996 (Pub. L. No. 104-191), including its
implementing rules and regulations with respect to privacy, security of health information, and transactions and code
sets; (b) the Health Information Technology for Economic and Clinical Health Act (Title XIII of the American Recovery
and Reinvestment Act of 2009); (c) the Omnibus Rule effective March 26, 2013 (78 Fed. Rg. 5566), and other
implementing rules regulations at 45 CFR Parts 160 and 164; and (d) any federal, state and local laws regulating the
privacy and/or security of individually identifiable information, in each case, as the same may be amended, modified or
supplemented from time to time;

“Indebtedness”

any and all (i) indebtedness for borrowed money, whether current or funded, secured or unsecured, including that
evidenced by notes, bonds, debentures or other similar instruments (and including all outstanding principal, prepayment
premiums, if any, and accrued interest, fees and expenses related thereto), (ii) amounts owed with respect to drawn letters
of credit, (iii) cash overdrafts, (iv) net obligations in respect of interest rate, currency or commodity swaps, collars, caps,
hedges, futures Contract, forward Contract, options or other derivative instruments or arrangements, (v) obligations
under conditional sale, title retention or similar agreements or arrangements creating an
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obligation with respect to the deferred purchase price of property, services, securities or assets with respect to which the
Company Group is liable, primarily or secondarily, absolutely, contingently or otherwise, including all Company Group
notes and “earn-out” payments, and (vi) indebtedness secured by an Encumbrance on the Company Group’s assets or
properties and (vii) outstanding guarantees of obligations of the type described in (i) through (iii) above;
“Indicative Timetable”

the indicative timetable set out in Schedule I;

“Intellectual Property
Rights”

all rights, title, and interests in and to all intellectual property rights of every kind and nature however denominated,
throughout the world, including: (i) patents, patent applications, invention disclosures, and all related continuations,
continuations-in-part, divisionals, reissues, re-examinations, substitutions, and extensions thereof (“Patents”), (ii)
trademarks, service marks, names, corporate names, trade names, domain names, logos, slogans, trade dress, design rights,
and other similar designations of source or origin, together with the goodwill symbolised by any of the foregoing
(“Trademarks”), (iii) copyrights and copyrightable subject matter (“Copyrights”), (iv) rights in computer programs
(whether in source code, object code, or other form), algorithms, databases, compilations and data, technology
supporting the foregoing, and all documentation, including user manuals and training materials, related to any of the
foregoing (“Software”), (v) trade secrets and all other confidential information, ideas, know-how, inventions, proprietary
processes, formulae, models, and methodologies (“Trade Secrets”), (vi) rights of publicity, privacy, and rights to
personal information, (vi) moral rights and rights of attribution and integrity, (vii) domain names and social media
accounts and handles, (viii) all applications and registrations for the foregoing, and (ix) all rights and remedies against
past, present, and future infringement, misappropriation, or other violation thereof;

“Internal Revenue Code”

the U.S. Internal Revenue Code of 1986, as amended;

“IT Assets”

computers, computer software, firmware, middleware, servers, workstations, routers, hubs, switches, data communications
lines and all other information technology equipment, and all associated documentation owned by the Company or
licensed or leased by the Company pursuant to any written agreement (excluding any public networks);

“knowledge”

with respect to the Company, any matter within the knowledge, information or belief of any of David Fellows, Senthil
Sundaram, Tuyen Ong and Bryan Yoon, following due inquiry, and with respect to Bidder and Bidco, any matter within
the knowledge, information or belief of Daniel Karp following due inquiry;
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“Law”

any federal, state, local, municipal, foreign or other law, statute, constitution, resolution, ordinance, common law, code,
edict, decree, guidance, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or
otherwise put into effect by or under the authority of any Governmental Authority or the Nasdaq Global Select Market;

“Leased Real Property”

the real property that is leased or subleased by the Company and its subsidiaries;

“Liability”

any direct or indirect debt, liability, obligation, commitment, guaranty, claim, loss, damage, deficiency, fine, cost or
expense of any kind or nature (in each case, including interest thereon), whether relating to payment, performance or
otherwise, known or unknown, asserted or unasserted, fixed, absolute or contingent, joint or several, accrued or
unaccrued, secured or unsecured, disclosed or undisclosed, liquidated or unliquidated, due or to become due, or
determined, determinable or otherwise, asserted or not asserted, vested or unvested, or executory, whenever or however
arising (including, whether or not required to be reflected or reserved against on the financial statements of the relevant
person under GAAP if applicable);

“Licensed Intellectual
Property Rights”

any and all Intellectual Property Rights, other than off-the-shelf commercially available software generally available on
non-discriminatory pricing terms, owned by a third party and licensed or sublicensed to the Company or any of its
Affiliates and related to a Product Candidate, or for which the Company or any of its Affiliates has obtained a covenant
not to be sued related to a Product Candidate, including all Licensed Registered Intellectual Property Rights;

“Licensed Registered IP”

has the meaning given to it in Clause 11.1.16;

“Lien”

any mortgage, deed of trust, hypothecation, lien, license, pledge, charge, security interest, encumbrance or other adverse
claim of any kind in respect of any property or asset, whether voluntarily incurred or arising by operation of law or
otherwise, including any agreement to give or grant any of the foregoing. For the purposes of this Agreement, a person
shall be deemed to own subject to a Lien any property or asset that it has acquired or holds subject to the interest of a
vendor or lessor under any conditional sale agreement, capital or other lease or other title retention agreement relating to
such property or asset;

“Long Stop Date”

4 September 2019 or such later date as Bidder and the Company may agree in writing;

“Matching Acquisition
Proposal”

has the meaning given to it in Clause 10.3.2;

“Material Contract”

has the meaning given to it in Clause 11.1.18;

“Maximum Share
Issuance”

2,432,771 Company Shares;
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“Non-Defaulting Party”

has the meaning given to it in Paragraph 1.18 of Schedule IV;

“Offer Document”

if Bidder elects to effect the Acquisition by means of a Takeover Offer pursuant to Clause 5.7, the document which
would be despatched by Bidder or Bidco to Company Shareholders in connection with the Takeover Offer which will
contain, inter alia, the terms and conditions of the Takeover Offer;

“Offer Related Expenses”

all fees and expenses incurred by Bidder in connection with the Acquisition, including without limitation, the fees and
expenses of its advisers;

“Owned Registered IP”

has the meaning given to it in Clause 11.1.16;

“Panel”

the Panel on Takeovers and Mergers;

“Payment Obligations”

the obligations of Bidco to pay the Consideration pursuant to and
in accordance with the terms of the Acquisition and all applicable Law;

“Permits”

any certificates, permits, licenses, franchises, approvals, new drug applications (NDAs), biologics license applications
(BLAs), investigational new drug applications (INDs), concessions, qualifications, registrations, certifications,
designations, and similar authorisations from any Governmental Authority (including any Health Authority);

“Permitted Liens”

(a) any Lien for Taxes that are not due and payable or the validity of which is being contested in good faith by
appropriate proceedings; (b) any Lien representing the rights of customers, suppliers and subcontractors in the ordinary
course of business consistent with past practice under the terms of any Contracts to which the relevant party hereto is a
party or under general principles of commercial or government contract law (including mechanics’, materialmen’s,
carriers’, workmen’s, warehouseman’s, repairmen’s, landlords’ and similar liens granted or which arise in the ordinary
course of business consistent with past practice); (c) in the case of any Contract, Liens that are restrictions against the
transfer or assignment thereof that are included in the terms of such Contract; (d) in the case of real property, Liens that
are easements, rights-of-way, encroachments, restrictions, conditions and other similar Liens incurred or suffered in the
ordinary course of business consistent with past practice and which, individually or in the aggregate, do not and would
not materially impair the use (or contemplated use), utility or value of the applicable real property or otherwise
materially impair the present or contemplated business operations at such location, or zoning, entitlement, building and
other land use regulations imposed by Governmental Authorities having jurisdiction over such real property or that are
otherwise set forth on a title report; and (e) non-exclusive licenses of or other grants of rights to use or obligations with
respect to Intellectual Property Rights that accompany the sale of the Company’s products or services in the ordinary
course of business;
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“Personal Information”

data and information concerning an identifiable natural person;

“Personnel”

in relation to any person, its board of directors and/or executive officers, members of their immediate families, related
trusts and persons connected with them;

“Privacy Laws”

Laws relating to privacy and/or data security of Personal Information, including the EU Data Protection Directive
(95/46/EC) (together with relevant national implementing legislation), the EU General Data Protection Regulation
(2016/679) (together with relevant national implementing legislation, such as in the United Kingdom, the Data
Protection Act 2018) and HIPAA;

“Privacy Policies”

has the meaning given to it in Clause 11.1.24;

“Proceedings”

has the meaning given to it in Clause 20.2;

“Process”

any operation that is performed upon Personal Information whether or not by automatic means, including the access,
acquisition, collection, recording, organization, storage, alteration, retrieval, consultation, use, processing, disclosure,
combination, blocking, transfer, return or destruction, and “Processed” or “Processing” shall be construed accordingly;

“Product Candidates”

the Company’s NSR-REP1 and NSR-RPGR clinical programs;

“Product Intellectual
Property Rights”

the Intellectual Property Rights owned by or licensed to the Company and used or held for use in the use, sale, offer for
sale, development, manufacture, distribution, importation, commercialisation or other exploitation of the Product
Candidates;

“Proposals”

has the meaning given to it in Paragraph 1.5 of Schedule III;

“Quorum”

has the meaning given to it in Paragraph 1.5 of Schedule IV;

“Recall”

any material voluntary or involuntary recall, field correction, corrective action, suspension, seizure, detention,
discontinuance or withdrawal from the market;

“Receiving Agent”

Computershare, or any other receiving agent appointed by the Company in connection with the Acquisition after
consultation with Bidder in accordance with Clause 2.5;

“Receiving Agent
Agreement”

the agreement pursuant to which the Receiving Agent is appointed;

“Relevant Period”

the period between the date of this Agreement and the earlier to occur of: (i) the Effective Date, and (ii) the date of
termination of this Agreement in accordance with Clause 12;

“Relevant Withdrawal
Event”

has the meaning given to it in Clause 12.1.4;
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“Representatives”

in relation to each party, its Financial Advisers, Advisers, directors, officers, employees, and consultants;

“Resolutions”

the resolutions of the Company Shareholders to be proposed at the Court Meeting and the General Meeting in order to
approve the Scheme and certain other matters in connection with the Acquisition;

“Ropes & Gray”

means Ropes & Gray LLP and Ropes & Gray International LLP;

“Sanction Date”

the date that the Court sanctions the Scheme;

“Sarbanes-Oxley Act”

the Sarbanes-Oxley Act of 2001, as amended;

“Scheme”

the scheme of arrangement to be proposed under section 899 of the Act by the Company to the Company Shareholders
to implement the Acquisition, with or subject to any modification, addition or condition approved or imposed by the
Court and agreed to by Bidco;

“Scheme Record Time”

the time and date to be specified as such in the Circular, expected to be 6.00 pm on the Business Day immediately
preceding the Effective Date, or such other time as the parties may agree;

“SEC”

the US Securities and Exchange Commission;

“Securities Act”

the Securities Act of 1933, as amended;

“Security Breach”

any actual or suspected breach of security leading to the accidental or unlawful destruction, loss, theft, alteration,
unauthorized disclosure, destruction of, access or damage to Personal Information Processed by the Company;

“Skadden”

means Skadden, Arps, Slate, Meagher & Flom LLP and Skadden, Arps, Slate, Meagher & Flom (UK) LLP;

“Stamp Duty”

any stamp duty payable on the transfer of Company Shares under the Act;

“Superior Proposal”

any bona fide written Acquisition Proposal that if consummated would result in a person (or the shareholders of any
person) owning, directly or indirectly, (i) 80% or more of the aggregate voting power and economic rights of the
Company or the resulting direct or indirect parent of the Company or (ii) all or substantially all of the assets (including
share capital of the Company’s subsidiaries) of the Company and its subsidiaries, taken as a whole, (A) on terms which
the Company Board determines, in good faith, after consultation with outside counsel and its Financial Adviser, would
result in greater value to the Company Shareholders from a financial point of view than the Acquisition, including a
price per Company Share payable in cash that is more than 7.5% above the Consideration, after taking into account all
of the terms and conditions of such Acquisition Proposal and this Agreement and (B) that is reasonably likely to be
completed relative to the Acquisition, taking into account all financial, regulatory, legal, timing and other aspects of
such proposal;
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“Supplement”

has the meaning given to it in Clause 6.7;

“Takeover Offer”

if Bidder elects to implement the Acquisition by way of a takeover offer pursuant to Clause 5.7, the takeover offer
(within the meaning of section 974 of the Act) to be made by Bidder or Bidco, to acquire the entire issued and to be
issued share capital of the Company (other than the Excluded Shares) including, where the context admits, any
subsequent revision, variation, extension or renewal of such offer as agreed by the parties in writing);

“Tax”

all forms of taxation and statutory, governmental, state, federal, provincial, local, foreign, government or municipal
charges, fees, tolls, customs, duties, imposts, contributions, levies, withholdings, or liabilities or social security or
national insurance contributions of any kind wherever chargeable and in any jurisdiction (including any amount due as
if it were an amount of Tax) including net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise,
profits, branch profits, profit share, license, lease, service, service use, value added, withholding, payroll, employment,
excise, estimated, severance, stamp, occupation, premium, property, windfall profits, wealth, net wealth, net worth,
export and import fees and charges, registration fees, tonnage, vessel, or other taxes, charges, fees, duties, levies, tariffs,
imposts, tolls, customs, or other tax (however denominated), whether disputed or not, imposed or required to be withheld
by any Tax Authority; and any penalty, fine, surcharge, interest, inflationary adjustment, additions to tax, charges, costs,
or other additional amounts imposed thereon, with respect thereto, or relating thereto, in all cases, wherever and
whenever imposed and regardless of whether such taxes, penalties, charges, costs and interest are directly or primarily
chargeable against or attributable to the Company, any member of the Company Group or any other person and
regardless of whether the Company, any member of the Company Group or any other person has or may have any right of
reimbursement against any other person;

“Tax Authority”

any government, state or municipality or any local, state, federal or other fiscal, revenue, customs or excise authority,
body or official or other Governmental Authority in any jurisdiction having authority in the assessment, collection or
administration of Tax;

“Tax Return”

any return, report, certificate, form or similar statement or document (including any related or supporting information or
schedule attached thereto and any information return, amended tax return, claim for refund or declaration of estimated
Tax) required or permitted to be supplied to, or filed with, a Tax Authority in connection with the determination,
assessment or collection of any Tax or the administration of any applicable Laws relating to any Tax;

“Tax Sharing
Agreement”

any existing agreement or arrangement (whether or not written) binding any member of the Company Group that provide
for the allocation, apportionment, sharing or assignment of any Tax Liability or benefit, excluding, for the avoidance of
doubt, any Contract entered into in the ordinary course of business and which does not relate primarily to Taxes;
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“Transaction
Documents”

means this Agreement, the Announcement and the Confidentiality Agreement (and “Transaction Document” means any
one of them);

“Transfer Taxes”

has the meaning given to it in Clause 14.2;

“Treasury Shares”

any Company Shares which are for the time being held by the Company as treasury shares (within the meaning of the
Act);

“undertaking party”

has the meaning given to it in Clause 15.5;

“Unvested Awards”

has the meaning given to it in Paragraph 2.1 of Schedule III;

“VAT”

(a) in relation to any jurisdiction within the European Union, the value added tax provided for in Directive 2006/112/EC
and charged under the provisions of any national legislation implementing that directive or Directive 77/388/EEC
together with legislation supplemental thereto; and (b) to the extent not included in (a), any value added tax imposed by
Value Added Tax Act 1994 and legislation and regulations supplemental thereto; and (c) any other Tax of a similar
nature to the Tax referred to in (a) or (b), whether imposed in a member state of the European Union in substitution for, or
levied in addition to, the Tax referred to in (a) or (b) or imposed elsewhere;

“Vesting Agreements”

the vesting agreements entered into between the Company and the holders of certain restricted share awards in the
Company on or about 27 September 2017, under which the parties agreed to continue the provision for a repurchase
right in relation to such restricted share awards in accordance with the terms specified therein; the term “Vesting
Agreement” shall mean any one of them;

“Voting Record Time”

in relation to the Court Meeting or General Meeting, as the context requires, the date and time to be specified in the
Circular by reference to which entitlement to vote at the Court Meeting or General Meeting, as the case may be, will be
determined.

1.2

In this Agreement:
1.2.1

the Recitals and Schedules form an integral part of this Agreement;

1.2.2

the headings are for convenience only and shall not affect its interpretation;

1.2.3

expressions used in this Agreement shall have the same meanings as in the Act, unless the context requires otherwise or
they are otherwise defined in this Agreement;

1.2.4

a reference to the provisions of applicable Law includes a reference to any provision which from time to time amends,
extends, consolidates or replaces that provision and any subordinate legislation, rule or regulation made under any such
provisions;
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1.3

2.

1.2.5

words denoting the singular number shall include the plural, the masculine gender shall include the feminine gender and neuter,
and vice versa;

1.2.6

references to Clauses, Recitals and Schedules are, unless otherwise stated, to clauses of and recitals and schedules to this
Agreement;

1.2.7

references to offer and takeover offer shall be construed in accordance with the Act;

1.2.8

references to a party means a party to this Agreement and a reference to parties means each of the parties to this Agreement;

1.2.9

the expressions holding company, subsidiary and subsidiary undertaking shall have the meaning given to them in the Act;

1.2.10

references to an interest in securities or shares, or to dealings, shall be construed in accordance with the Code;

1.2.11

references to USD, US dollars or “$” shall mean the lawful currency of the United States of America and references to GBP, pound
sterling, pence or “£” shall mean the lawful currency of the United Kingdom;

1.2.12

references to the Company being “subject to the Code” shall mean the Company being subject to the Code as if the Panel had sole
jurisdiction in relation to it and in relation to the Acquisition;

1.2.13

references to persons shall include individuals, corporations (wherever incorporated), unincorporated associations (including
partnerships), trusts, any form of governmental body, agency or authority, and any other organisation of any nature (in each case,
whether or not having separate legal personality);

1.2.14

references to a time of day are, unless expressly stated otherwise, to London time;

1.2.15

references to include and including, and variations thereof, shall be deemed to be followed by the words without limitation; and

1.2.16

a reference to any English legal term for any action, remedy, method or form of judicial proceeding, legal document, court or any
other legal concept or matter will be deemed to include a reference to the corresponding or most similar legal term in any
jurisdiction other than England, to the extent that such jurisdiction is relevant to the Acquisition or the terms of this Agreement.

In construing this Agreement, the rule known as the ejusdem generis rule shall not apply and accordingly general words introduced or
followed by the word other or including or in particular shall not be given a restrictive meaning because they are followed or preceded (as
the case may be) by particular examples intended to fall within the meaning of the general words.

Cash Consideration
2.1

Bidder represents, warrants and undertakes that sufficient resources are, and will remain until such time as Bidder procures payment
of the Cash Consideration to the Receiving Agent in accordance with Clause 2.3, available to Bidco to satisfy, in full, the cash
consideration requirements under and in connection with the Acquisition, including, without limitation: (i) the Consideration;
(ii) any consideration that may be payable in connection with any compulsory acquisition by Bidco of Company Shares under the
Act; (iii) any amount payable to holders of Awards pursuant to this Agreement; and (iv) any Stamp Duty (together, in aggregate, the
“Cash Consideration”). In the event that the Cash Consideration is increased, references in this Agreement to the Cash
Consideration and to the amount required to enable Bidco to satisfy the Cash Consideration in full shall be to the amount as so
increased.
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3.

2.2

Bidder further represents, warrants and undertakes that it will ensure that cash resources are, and will remain until the Effective Date,
available to Bidco sufficient to meet all the fees and expenses incurred by the Bidder Group in connection with the Acquisition,
including without limitation, the fees and expenses of its advisers (the “Offer Related Expenses”).

2.3

The Acquirers hereby represent, warrant and undertake that on the Effective Date, Bidco shall procure the payment of the Cash
Consideration (other than the Stamp Duty) to the Receiving Agent, in immediately available funds, which shall constitute
satisfaction of the Acquirers’ obligations to the Company Shareholders in respect of such Cash Consideration.

2.4

The Company shall establish procedures with the Receiving Agent and Depositary to ensure that the Receiving Agent transmits to
the Depositary as promptly as practicable all amounts owed to holders of ADSs.

2.5

The Company shall consult with Bidder to the extent reasonably practicable in respect of the appointment of the Receiving Agent
(including the terms of the Receiving Agent Agreement).

Indicative Timetable
Each party shall use its reasonable endeavours to take all steps as are necessary to implement the Acquisition in accordance with the
Announcement and the Indicative Timetable.

4.

Conditions
General
4.1

The obligation of the parties to complete the Scheme (or, if Bidder elects to implement the Acquisition by way of a Takeover Offer
pursuant to Clause 5.7, the Takeover Offer) is subject to satisfaction or, where permitted or required under this Agreement, waiver of
the Conditions by Bidder or the Company, as applicable. Bidder shall appear by counsel at the Court Hearing (either individually
or jointly with the Company) to undertake to be bound by the Scheme following the satisfaction (or, where permitted or required
under this Agreement, waiver by Bidder or the Company, as applicable) of the Conditions (excluding any Condition capable of
satisfaction only at or after the Court Hearing).

4.2

Bidder undertakes that by 9.00 a.m. on the date of the Court Hearing, it shall deliver a notice in writing to the Company either:
(i) confirming the satisfaction or waiver of all Conditions; or (ii) confirming its intention to invoke a Condition and, if (ii), it shall
in such notice identify the Condition or Conditions which it considers it is entitled to invoke and provide reasonable details of the
event which has occurred, or circumstance which has arisen, which it considers entitle it to invoke that Condition or those
Conditions.
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4.3

Bidder undertakes to the Company to keep the Company informed promptly of the progress towards satisfaction (or otherwise) of
the Conditions and, if Bidder is, or becomes, aware of any matter which might reasonably be considered to be material in the
context of the satisfaction or waiver of any of the Conditions, Bidder will as soon as reasonably practicable make the substance of
any such matter known to the Company and, so far as it is aware of the same, provide such details and further information as the
Company may reasonably request, provided, that nothing in this Agreement shall oblige Bidder to provide any information to the
Company which (i) is personally identifiable information of a director, officer or employee of Bidder or its subsidiary undertakings,
except to the Company’s Advisers on an external counsel basis, or (ii) Bidder is not permitted to provide pursuant to applicable
Law or contractual obligation (provided, that, Bidder shall use reasonable endeavours to make substitute arrangements or permit
such disclosure in a manner that would not violate such restrictions).

4.4

The Company undertakes to Bidder to keep Bidder informed promptly of (i) the progress towards obtaining the Clearances to which
Clause 4.7 applies and, if the Company is, or becomes, aware of any matter which might reasonably be considered to be material in
the context of obtaining such Clearances, the Company will as soon as reasonably practicable make the substance of any such
matter known to Bidder and, so far as it is aware of the same, provide such details and further information as Bidder may reasonably
request and (ii) it becomes aware of the occurrence or existence or any fact, event or circumstance that has had or would reasonably
be expected to have a Company Material Adverse Effect or would cause or constitute a material breach of any representation,
warranty, covenant or other agreement contained herein, provided, that nothing in this Agreement shall oblige the Company to
provide any information to Bidder which is (i) personally identifiable information of a director, officer or employee of the Company
or its subsidiary undertakings, except to Bidder’s Advisers on an external counsel basis, or (ii) the Company is not permitted to
provide pursuant to applicable Law or contractual obligation (provided, that, the Company shall use reasonable endeavours to
make substitute arrangements or permit such disclosure in a manner that would not violate such restrictions).

Clearances
4.5

Bidder shall be responsible for contacting and corresponding with Governmental Authorities in relation to the Clearances for which
Bidder (either alone or jointly with the Company) is required to apply, including those set forth in Schedule V, including preparing
and submitting all necessary filings, notifications and submissions as soon as reasonably practicable. Bidder shall consult with the
Company to the extent reasonably practicable and keep the Company updated as to progress towards obtaining such Clearances,
including by taking the steps set out in Clause 4.9.

4.6

The Company undertakes to cooperate with Bidder in relation to the Clearances for which Bidder (either alone or jointly with the
Company) is required to apply and to assist Bidder in communicating with any Governmental Authority in relation to such
Clearances (including by submitting any necessary filings, notifications and submissions) and promptly to provide such
information and assistance to Bidder as Bidder may reasonably require for the purposes of obtaining any such Clearance and for the
purpose of making a submission, filing or notification to any Governmental Authority in connection with any such Clearance as
soon as reasonably practicable.
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4.7

The Company shall be responsible for contacting and corresponding with Governmental Authorities in relation to the Clearances
for which the Company alone is required to apply, including preparing and submitting all necessary filings, notifications and
submissions as soon as reasonably practicable. The Company shall consult with Bidder to the extent reasonably practicable and
keep Bidder updated as to progress towards obtaining such Clearances, including by taking the steps set out in Clause 4.9.

4.8

Bidder undertakes to cooperate with the Company in relation to the Clearances for which the Company alone is required to apply
and to assist the Company in communicating with any Governmental Authority in relation to such Clearances (including by
submitting any necessary filings, notifications and submissions) and promptly to provide such information and assistance to the
Company as the Company may reasonably require for the purposes of obtaining any such Clearance and for the purpose of making
a submission, filing or notification to any Governmental Authority in connection with any such Clearance as soon as reasonably
practicable.

4.9

Without prejudice to Clauses 4.5, 4.6, 4.7 and 4.8, each party undertakes to the other party:
4.9.1

to provide the other party, as promptly as reasonably practicable and in any event before any applicable deadline or due
date, all such information as may reasonably be required by the other party to assist it in determining in which
jurisdictions any merger control, Health Law or other filing with a Governmental Authority may be necessary or desirable
for the purpose of obtaining the Clearances and to provide all such other assistance as may reasonably be required by the
other party in connection with obtaining the Clearances for which that party is, pursuant to Clauses 4.5 and 4.7,
responsible for applying, including assistance in connection with such pre-notification contacts with Governmental
Authorities as the other party reasonably considers desirable;

4.9.2

to take all such steps and make as promptly as reasonably practicable and within applicable deadlines and due dates such
filings with all appropriate Governmental Authorities, jointly or separately, as are necessary or reasonably desirable to
obtain the Clearances;

4.9.3

subject to applicable Law, promptly to notify the other party and provide copies of any significant communications with
any Governmental Authority in connection with obtaining the Clearances, provided, that nothing in this Agreement shall
oblige any party to provide any information to the other parties which is personally identifiable information of a director,
officer or employee of the disclosing party, except to the other party’s Advisers on an external counsel basis;

4.9.4

subject to applicable Law, to use all reasonable endeavours to procure that each party and its Representatives are able to
attend any significant meetings or hearings and participate in any substantive discussions with any Governmental
Authority in connection with obtaining the Clearances; provided that Bidder shall be permitted to take the lead in all joint
meetings and communications with Governmental Authorities in connection with the Clearances;
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4.10

5.

4.9.5

if necessary, negotiate with any Governmental Authority in relation to any undertakings, commitments and/or assurances
which may be necessary to obtain the Clearances; and

4.9.6

in the case of Bidder only, it shall use its reasonable endeavours, and take any and all steps necessary, to obtain the
Clearances as soon as practicable and in any event, prior to the date of the Court Hearing as set out in the Indicative
Timetable, or such later date as may be agreed between the parties in writing. For purposes of the foregoing, “reasonable
endeavours” shall require Bidder to propose, negotiate, agree to or effect, by undertaking, consent agreement, hold
separate agreement or otherwise: (i) the sale, divestiture, licensing or disposition of all or any part of the businesses or
assets of the Company, Bidder and/or Bidco; (ii) the termination of any existing contractual rights, relationships and
obligations, or entry into or amendment of any licensing arrangements; (iii) the taking of any action that, after
consummation of the Acquisition, would limit the freedom of action of, or impose any other requirement on, Bidder with
respect to the operation of the business, or the assets, of the Company, Bidder and/or Bidco; (iv) defending through
litigation on the merits, including appeals, any claim asserted in any court or other proceeding by any party, including any
Governmental Authority, in order to avoid entry of, or to have vacated or terminated, any decree, injunction, order or
judgment that seeks to or could prevent or otherwise make it less likely that the Acquisition will occur by the Long Stop
Date; and (v) any other remedial action whatsoever that may be necessary so as to permit the Acquisition to occur by the
Long Stop Date. The Company shall not be entitled to state or suggest that Bidder is prepared to provide or agree to
particular undertakings or requirements without the prior consent of Bidder. Notwithstanding anything to the contrary in
this Agreement, Bidder shall not be required to sell, divest, hold separate, license or agree to any other structural or
conduct remedy with respect to, any operations, divisions, businesses, product lines, customers, assets or relationships of:
(a)

Bidder in any circumstance; or

(b)

the Company, which would require the sale, divestiture, holding separate or license of the Product Candidates
to any third party or materially impair the benefits expected by Bidder as of the date of this Agreement to be
derived by Bidder from the acquisition of the Product Candidates.

The Company shall adjourn the Scheme to a date agreed with Bidder to the extent that any of the Conditions set out at paragraph
(c) (Competition law and regulatory approvals) of Part A of the Conditions have not been satisfied (or, where permitted or required
under this Agreement, waived by Bidder or the Company, as applicable) by 9 a.m. on the date of the Court Hearing. Such
adjournments shall continue until the Long Stop Date at the request of Bidder.

Implementation of the Acquisition
Issue of Circular
5.1

Subject to Bidder discharging its obligations under Clause 6.1, the Company shall file with the SEC the Circular containing a
preliminary proxy statement as soon as reasonably practicable and in any event no later than 15 days after the date of this
Agreement, or such later date as the parties agree in writing. The Company shall provide Bidder with reasonable opportunity to
review the Circular before it is filed with the SEC and the Company shall give reasonable consideration to all additions, deletions,
or changes thereto suggested by Bidder. Thereafter, the Company shall:
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5.1.1

promptly notify Bidder of the receipt of any comments of the SEC with respect to the Circular and shall respond as
promptly as reasonably practicable to any such comments after providing Bidder reasonable opportunity to review and
comment on any draft correspondence or revised Circular and giving reasonable consideration to such comments; and

5.1.2

file with the SEC the Circular containing a definitive proxy statement and disseminate such Circular to Company
Shareholders as promptly as reasonably practicable following the Court hearing to convene the Scheme, and in any event
within 15 Business Days following the date it has cleared comments received from the SEC, if any.

5.2

The conditions to the Scheme set out in the Circular shall be the same as the Conditions set out in the Announcement.

5.3

The Company will procure that the Circular includes the Company Board Recommendation.

Implementation of the Transaction
5.4

The Acquisition shall entail the acquisition by Bidder of the entire issued and, to the extent issued in compliance with Clause
10.1.1(d), to be issued share capital of the Company (other than the Excluded Shares) by way of the Scheme.

5.5

Bidder will undertake to be bound by the Scheme.

5.6

The Company undertakes to use all reasonable endeavours to implement the Scheme in accordance with the terms of, and the
timetable set out in, the Announcement and the Circular, and to consult with Bidder in relation to such implementation. Subject to
the terms and conditions of this Agreement, each party hereto shall use all reasonable endeavours to: (i) make all filings (if any) and
give all notices (if any) required to be made or given by such party pursuant to any Material Contract in connection with the
Acquisition and (ii) seek any consent required to be obtained pursuant to any Material Contract by such party in connection with
the Acquisition; and (iii) seek to lift any restraint, injunction or other legal bar to the Acquisition brought by any third person
against such party.

5.7

Notwithstanding Clause 5.4, Bidder may elect, with the prior written consent of the Company (in such case, an “Agreed Switch”) to
implement the Acquisition by way of a Takeover Offer (rather than by way of the Scheme). In such circumstances, the Code
Committee or the Code Expert shall determine the timetable for the Takeover Offer that shall apply.

5.8

In the event of an Agreed Switch:
5.8.1

the provisions of Schedule IV shall apply;
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6.

5.8.2

the parties agree that the Takeover Offer will be conducted in compliance with US tender offer rules, including the
requirement that such Takeover Offer be open for a period of at least 20 Business Days;

5.8.3

the acceptance condition shall be set at not less than 90 per cent. of the Company Shares (such figure shall include only
Company Shares which Bidco and its Affiliates have acquired or agreed to acquire and shall not include Company Shares
in respect of any other Concert Party of Bidco);

5.8.4

Neither Bidder nor its subsidiaries or Representatives shall take any action which would cause the Takeover Offer not to
proceed, to lapse or to be withdrawn in each case for non-fulfilment of the acceptance condition to the Takeover Offer for
as long as the Takeover Offer is open for acceptance;

5.8.5

Bidder shall effect such amendments as are necessary or desirable by reason of the Agreed Switch to the existing filings,
notifications and submissions made by it in order to obtain the Clearances to which Clause 4.5 applies (or shall make
appropriate supplementary filings, notifications or submissions);

5.8.6

the Company shall effect such amendments as are necessary or desirable by reason of the Agreed Switch to the existing
filings, notifications and submissions made by it in order to obtain the Clearances to which Clause 4.7 applies (or shall
make appropriate supplementary filings, notifications or submissions); and

5.8.7

Bidder shall keep the Company informed, on a regular basis and in any event when next informed by the Receiving Agent
following a request from the Company, of the number of the Company Shares in respect of which the Company
Shareholders have validly returned their forms of acceptance or withdrawal forms or incorrectly completed their
withdrawal or acceptance forms and the identity of such shareholders.

5.9

In the event of an Agreed Switch, this Agreement shall continue in force until terminated pursuant to Clause 12, and shall be
construed as far as possible to give effect to the intentions of the parties under this Agreement (and the Code Committee or Code
Expert may give any direction for this Agreement to be amended so that it continues to apply, mutatis mutandis, in relation to the
Takeover Offer, and for the Conditions to be modified appropriately).

5.10

In the event of an Agreed Switch, Bidder undertakes to implement any Takeover Offer in accordance with the Code; provided that
this undertaking shall automatically terminate if, while Bidder’s Takeover Offer remains open for acceptance (or in the period prior
to the posting of Bidder’s Offer Document), a third party has announced a firm intention to make an offer for the Company (whether
such offer is to be structured as a merger, amalgamation, takeover offer or scheme of arrangement) that is recommended by the
Company Directors, but the Company Directors have not obtained that third party’s undertaking to comply with the Code on the
same terms as set out in this Agreement at the time of such announcement.

5.11

Save as otherwise permitted by Clause 10.3 of this Agreement, the Company shall not, and shall procure that none of its
subsidiaries or Representatives shall, knowingly take any action that may result in the Acquisition being frustrated or in Company
Shareholders being denied the opportunity to decide on its merits, including any actions set out in rule 21.1 of the Code.

Documentation, Information and Undertakings
6.1

Bidder undertakes to provide promptly to the Company all such information about itself, the Bidder Group and the Bidder
Directors and their Concert Parties as may reasonably be requested by the Company for the purpose of inclusion in the Circular
(“Bidder Information”) and to provide such other co-operation and assistance as may reasonably be required in connection with
the preparation of the Circular provided that the Company submits, or procures the submission of drafts and revised drafts of the
Circular to Bidder for review and considers its reasonable comments in relation thereto.
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6.2

6.3

The Company undertakes to:
6.2.1

prior to the General Meeting and Court Meeting, keep Bidder informed of the number of proxy votes received in respect of
the resolutions to be proposed at the General Meeting and the Court Meeting and promptly to provide Bidder with details
of any material changes to the Company’s shareholder and other statutory registers which occur prior to the Effective Date;

6.2.2

co-operate with and provide such details to Bidder and its Advisers in relation to the Company Share Plans and Awards
thereunder as Bidder or its Advisers may reasonably request and to communicate with participants of the Company Share
Plans as necessary or desirable to implement the Acquisition in the manner contemplated by this Agreement (including the
provisions of Schedule III);

6.2.3

co-ordinate with Bidder for the purpose of obtaining any Tax clearances that Bidder may reasonably require to be
obtained in connection with the Scheme and the Acquisition, to provide drafts of any such application for clearance and
take into account Bidder’s reasonable comments and not to despatch any application for such clearance without the prior
written consent of Bidder;

6.2.4

provide, and procure that each member of the Company Group provides, promptly to Bidder and its Advisers such
information, documentation and access to the management, employees, facilities and assets of the Company Group and its
Advisers and independent auditors as is reasonably requested by Bidder for the purposes of implementing the Acquisition,
post-Acquisition planning, verifying the Company’s business plan and preparing or making any filing, notification or
submission with a Tax Authority or Governmental Authority in connection with the Acquisition; and

6.2.5

take any action not otherwise contemplated under this Agreement and which is reasonably requested by Bidder to
implement the Acquisition.

Bidder undertakes to notify the Company promptly of: (i) any changes in the information disclosed in any document or
announcement published by Bidder in connection with the Acquisition which are material in the context of that document or
announcement; and (ii) any material new information which may be relevant to a Company Shareholder in considering the merits of
the Acquisition, and agrees that any such information may be published by the Company if (a) it determines that such disclosure is
necessary to ensure that all Company Shareholders have sufficient information to consider the merits of the Acquisition and
(b) Bidder has consented to the content and form of the disclosure (such consent not to be unreasonably withheld, conditioned or
delayed).
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6.4

None of the information supplied or to be supplied by the Company for inclusion or incorporation by reference in the Circular will,
at the date it is first mailed to the Company Shareholders, or at the time of the General Meeting, contain any untrue statement of a
material fact, or omit to state any material fact necessary in order to make the statements made therein not false or misleading in
light of the circumstances under which they are made. The Circular will comply as to form in all material respects with the
requirements of the Exchange Act and the rules and regulations thereunder. No representation is made by the Company with respect
to statements made or incorporated by reference therein based on information supplied by Bidder or Bidco for inclusion or
incorporation by reference therein.

6.5

None of the information supplied or to be supplied by Bidder for inclusion or incorporation by reference in the Circular will, at the
date it is first mailed to the Company Shareholders, or at the time of the General Meeting, contain any untrue statement of a material
fact, or omit to state any material fact necessary in order to make the statements made therein not false or misleading in light of the
circumstances under which they are made. No representation is made by Bidder with respect to statements made or incorporated by
reference therein based on information supplied by the Company for inclusion or incorporation by reference therein.

6.6

Directors’ and Officers’ Indemnification and Insurance
6.6.1

From and after the Effective Date, Bidder shall cause the Company and each of its subsidiaries to the fullest extent
permitted by applicable Law:
(a)

to indemnify, defend and hold harmless any directors, managers and officers of the Company or any of its
subsidiaries and any person who was a director, manager or officer of the Company or any of its subsidiaries in
the six years prior to the Effective Date (collectively, the “D&O Indemnified Parties”) against any Liability
arising in connection with or in relation to such D&O Indemnified Party’s position as a director, manager or
officer of the Company or any of its subsidiaries at least to the extent such D&O Indemnified Party is
indemnified immediately prior to the Effective Date pursuant to the Articles or any deed of indemnity or other
agreement between such D&O Indemnified Party and the Company or any of its subsidiaries; and

(b)

to maintain in effect for a period of six (6) years after the Effective Date, (i) if available, the current policies of
directors’ and officers’ liability insurance maintained by the Company or any of its subsidiaries immediately
prior to the Effective Date for the benefit of any D&O Indemnified Party or (ii) to provide substitute policies of
at least the same coverage and amounts and containing terms and conditions that are not less advantageous to
the D&O Indemnified Parties when compared to the insurance maintained by the Company and its subsidiaries
as of the date of this Agreement); or

(c)

to obtain as of the Effective Date “tail” directors’ and officers’ liability insurance policies with a claims period
of six (6) years from the Effective Date with at least the same coverage and amounts, and containing terms and
conditions that are not less advantageous to the D&O Indemnified Parties when compared to the insurance
maintained by the Company and its subsidiaries as of the date of this Agreement,
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in the case of (i) Sub-Clauses (a)-(c) above, with respect to claims arising out of or relating to events which occurred on or
prior to the Effective Date and (ii) Sub-Clauses (b) and (c) above, provided that Bidder shall not be required to maintain
such policies if the cost exceeds three (3) times the annual cost of the current policies of directors’ and officers’ liability
insurance maintained by the Company or any of its subsidiaries immediately prior to the Effective Date.

6.7

6.6.2

The obligations of Bidder and the Company and its subsidiaries under this Clause 6.6 shall not be terminated, amended or
modified in any manner so as to materially adversely affect any D&O Indemnified Party (including such person’s
successors, heirs and legal representatives) to whom this Clause 6.6 applies without the written consent of such affected
D&O Indemnified Party (it being expressly agreed that the D&O Indemnified Parties to whom this Clause 6.6 applies shall
be third party beneficiaries of this Clause 6.6, and this Clause 6.6 shall be enforceable by such D&O Indemnified Parties
and their respective successors, heirs and legal representatives and shall be binding on all successors and assigns of Bidder
and the Company and its subsidiaries).

6.6.3

If, following the Effective Date, the Company or any of its subsidiaries, or any of their respective successors or assigns:
(i) consolidates with or merges into any other corporation or entity and is not the continuing or surviving corporation or
entity of such consolidation or merger; or (ii) transfers all or substantially all of its properties and assets to any person,
then, and in each such case, proper provisions shall be made so that the successors and assigns of the Company or any of
its subsidiaries or any of their respective successors or assigns, as the case may be, shall assume all of the obligations set
forth in this Clause 6.6.

6.6.4

The rights of the D&O Indemnified Parties under this Clause 6.6 shall be in addition to any rights such D&O Indemnified
Parties may have under the articles of association or other comparable organisational documents of the Company or any of
its subsidiaries, or under any applicable Contracts or applicable Law, and Bidder shall, and shall cause the Company and
each of its subsidiaries to, honour and perform under all indemnification agreements entered into by the Company or any
of its subsidiaries, as applicable, as in effect on the date of this Agreement and to the extent set out in Schedule V.

If any supplemental circular, proxy statement (or related materials) or document is required to be published by the Company in
connection with the Acquisition or, subject to the prior written consent of Bidder, any variation or amendment to the Acquisition (a
“Supplement”), Bidder shall, as soon as reasonably practicable, provide such co-operation and information (including such
information as is necessary for the Supplement to comply with all applicable legal and regulatory provisions) as may be required or
reasonably requested by the Company in order to finalise the relevant Supplement (such information also being “Bidder
Information”). The Company shall submit, or procure the submission of drafts and revised drafts of the Supplement to Bidder in
reasonable time for review and shall consider Bidder’s reasonable comments in relation thereto.
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7.

6.8

If the Company provides Bidder such information and cooperation as may be required or reasonably be requested by Bidder in
connection therewith (any dispute in that regard being determined by the Code Expert in accordance with Schedule IV), where
Bidder elects to implement the Acquisition by way of a Takeover Offer, Bidder shall prepare the Offer Document, and any required
prospectus, circular or document (together, the “Bidder Offer Documents”) and shall use all reasonable endeavours to cause any
prospectus or registration statement to be approved for publication and declared effective by the SEC (in the case of a registration
statement). In preparing the Bidder Offer Documents, Bidder shall submit, or procure the submission of drafts and revised drafts of,
the Bidder Offer Documents to the Company for review, and shall consider the Company’s reasonable comments in relation thereto.

6.9

Upon execution of this Agreement, the Company will deliver to the Acquirers an extract of the resolutions of the directors pursuant
to which the Acquisition was approved and the Company Board Recommendation was given.

6.10

On the Effective Date, the Company shall deliver resignation letters in the Agreed Form from the directors and/or secretary (if any)
of the applicable members of the Company Group the identity of whom Bidder notifies the Company prior to the Effective Date.

6.11

At or immediately prior to the Effective Date (subject to the Effective Date taking place), the Company will procure that at a duly
convened meeting of the Company Board (or a duly appointed committee thereof) it will be resolved that:
6.11.1

the Acquisition and the Scheme will be approved for registration at Companies House and in the Company’s shareholder
and other statutory registers;

6.11.2

any resignations pursuant to Clause 6.10 will be approved;

6.11.3

any appointments of directors and/or secretary (if any) to the boards of the applicable members of the Company Group, the
identity of whom Bidder notifies the Company prior to the Effective Date, will be approved; and

6.11.4

the disposition of any Company Shares (including derivative securities) pursuant to the Acquisition by each individual
who is subject to Section 16 as an officer or director of the Company under the Exchange Act will be exempt under Rule
16b-3 promulgated under the Exchange Act to the fullest extent available, as reasonably required under applicable Law.

Company Share Plans
Each party undertakes to take the relevant steps and other actions provided for in Schedule III in relation to the Company Share Plans.

8.

Announcement
The initial press releases relating to this Agreement shall be the Announcement issued by the Company and a press release issued by Bidder or its
Affiliates in a form consented to by the Company (such consent not to be unreasonably withheld, conditioned or delayed) and, except as required
by Law, thereafter Bidder and the Company shall consult with, and seek the written consent of, each other before issuing any further press
release(s) or otherwise making any public statement with respect to the transactions contemplated by this Agreement, in each case prior to a
Company Adverse Change Recommendation; provided that a party will not need to consult with, or seek the consent of, the other party, with
respect to communications that are consistent with previous releases, public disclosures or public statements made jointly by the parties (or
individually, if approved by the other party).

9.

Responsibility for Information and Standards of Care
9.1

If the Acquisition is implemented by way of the Scheme:
9.1.1

Bidder will procure that the Bidco Directors accept responsibility for all of the information in the Circular relating to
Bidder and other members of the Bidder Group and their respective Personnel; and

9.1.2

the Company will procure that the Company Directors accept responsibility for their views set out in the Circular and all
information in the Circular other than information for which responsibility is accepted by Bidco Directors under Clause
9.1.1.
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9.2

10.

If the Acquisition is implemented by way of a Takeover Offer pursuant to an Agreed Switch:
9.2.1

the Company will procure that the Company Directors accept responsibility for their views set out in the Offer Document
and all of the information in the Offer Document relating to the Company and the Company Group and their respective
Personnel; and

9.2.2

Bidder will procure that the Bidco Directors accept responsibility for all of the information in the Offer Document other
than information for which responsibility is accepted by the Company Directors under Clause 9.2.1.

9.3

Each party acknowledges and agrees that: (i) each document, announcement or other information published, or statement made,
from the date of this Agreement until the Scheme Effective Date must be prepared with the highest standards of care and accuracy;
(ii) the language used in such document, announcement or other information must clearly and concisely reflect the position being
described and the information given must be adequately and fairly presented; and (iii) these requirements apply whether the
document, announcement or other information is published, or the statement is made, by the party concerned or by an adviser on its
behalf.

9.4

Each party undertakes to use its reasonable endeavours not to make statements in relation to this Acquisition from the date of this
Agreement until the Scheme Effective Date which, while not factually inaccurate, may be misleading or may create uncertainty.

Conduct Pending Completion of the Acquisition
10.1

During the Relevant Period, except (i) as required or otherwise contemplated under this Agreement or as required by applicable
Law; (ii) with the written consent of Bidder (which consent shall not be unreasonably withheld, conditioned or delayed); or (iii) as
set forth in Paragraph 10.1 of Schedule V:
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10.1.1

the Company shall, and shall cause each of its subsidiaries to, use reasonable endeavours to (i) conduct the business in the
ordinary course, preserve intact its material assets and business organization and maintain its advantageous relationships
with patients, material suppliers, material distributors and regulators; and (ii) not do any of the following:
(a)

authorise or pay any dividends on or make any distribution with respect to the outstanding shares of its share
capital or Awards (in cash or in kind);

(b)

repurchase, redeem, repay, reduce or otherwise reacquire any Company Shares or other equity interests, or any
Awards, rights, warrants or options to acquire any of the Company Shares or other equity interests (except for
(i) forfeitures of Awards in connection with terminations of employment or service, as applicable and (ii) in
respect of exercise price or tax withholding obligations in connection with the vesting or exercise of Awards in
accordance with the terms of such Awards as in effect on the date hereof);

(c)

create, split, combine, subdivide or reclassify any Company Shares or other equity interests;

(d)

issue, grant or sell or otherwise dispose of any additional shares of, or other equity interests in, the Company or
any of its subsidiaries, or securities convertible into or exchangeable for such shares or equity interests or issue
or grant any Awards, options, warrants, calls, subscription rights or other rights of any kind to acquire such
shares, other equity interests or securities, other than as set out in Schedule V;

(e)

amend or permit the adoption of any amendment to its Articles or other charter or organisational documents;
provided that in the event that the Effective Date does not occur by 30 June 2019, the Company may amend its
Articles ahead of such date to provide for a quorum of not less than one-third of the Company Shares for any
meeting of Company Shareholders to comply with the relevant requirements of the Nasdaq Global Select
Market;

(f)

acquire (by merger, consolidation, acquisition of stock or assets or otherwise) any person or other business
organisation or division thereof or, other than in the ordinary course of business consistent with past practices
and in an amount that does not exceed USD 400,000 in the aggregate, any properties or assets;

(g)

(i) incur or guarantee any Indebtedness or (ii) make any loans, capital contributions or advances to any Person,
other than to a wholly owned subsidiary of the Company;

(h)

make, incur or authorise any capital expenditure (except for capital expenditures that do not exceed USD
400,000 in the aggregate);

(i)

(i) amend or modify in any material respect, or waive any material rights under or cancel, fail to renew,
voluntarily terminate, or assign any Material Contract (provided, that for purposes of this Clause 10.1.1(i)
references to USD 200,000 in the definition of “Material
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Contract” shall be replaced with USD 400,000 and references to USD 400,000 shall be replaced with USD
800,000); or (ii) enter into any Contract which if entered into prior to the date hereof would have been a
Material Contract;
(j)

except with respect to Tax matters (which shall be governed by Clause 10.1.1(w)), commence any new litigation
involving claims for money damages in excess of USD 500,000; or enter into any material settlement, release,
waiver or compromise of any pending or threatened litigation;

(k)

establish, adopt, enter into, amend or terminate any Benefit Plan or any plan, scheme, program, policy,
agreement or arrangement that would be a Benefit Plan if it were in effect on the date of this Agreement, except
as otherwise permitted by Clause (d) above, Clause (l) below, or Schedule III;

(l)

other than as set forth in Schedule V, grant, increase, or pay any bonus, incentive, change in control, retention,
severance, or termination payment or benefit, or increase the base compensation, cash bonus opportunity or
other compensation of, or accelerate the vesting or payment of any payment or benefit payable to, any current
or former employee, director or individual independent contractor of the Company or any of its subsidiaries,
except to the extent required by applicable Law or required in accordance with the terms of a Benefit Plan as in
effect on the date of this Agreement, in each case, other than in the ordinary course of business consistent with
past practices with respect to (i) increases in base salary or wage rate in connection with promotions of
individuals whose base salary or wage rates do not exceed $250,000 after giving effect to such increase,
(ii) payment of any 2018 annual cash bonuses in accordance with the terms of the applicable bonus plans in
effect on the date of this Agreement and (iii) entry into any employment agreements or offer letters with respect
to new hires made in accordance with the hiring plan set forth on Schedule V, provided that such agreements or
offer letters do not provide for any equity incentive, change in control, retention, transaction, severance, or
termination payments or benefits (other than as required by applicable Law);

(m)

hire, engage, promote or terminate the employment or engagement of (other than for cause) any employee,
director or individual independent contractor, except for new hires in accordance with the hiring plan as set
forth in Schedule V;

(n)

enter into any collective bargaining agreement or other agreement or understanding with any labour
organisation;

(o)

adopt or implement any stockholder rights plan or similar arrangement;

(p)

adopt a plan or agreement of complete or partial liquidation or dissolution, merger, consolidation, restructuring,
recapitalisation or other reorganisation of the Company or any of its subsidiaries;
30

10.2

(q)

enter into any new line of business that is not reasonably related to the business of the Company and its
subsidiaries as of the date hereof;

(r)

sell, assign, lease, mortgage, pledge, encumber, transfer of dispose of any of its material assets, except for the
sale or other reduction of inventory in the ordinary course of business;

(s)

license or otherwise dispose of the rights to use any material Company Intellectual Property Rights, or disclose
material trade secrets to a third party other than in the ordinary course of business pursuant to a non-disclosure
or confidentiality agreement;

(t)

fail to maintain any of its material insurance policies in effect as of the date of this Agreement, other than
renewals or replacement of such policies with comparable coverage;

(u)

enter into any transaction with any Company Shareholder (legally enforceable or not) save, for the avoidance of
doubt, this Agreement and the other Transaction Documents;

(v)

make or adopt any change in its accounting methods, principles, practices policies or procedures, except as
required by a concurrent change in GAAP, including without limitation, any change in depreciation or
amortization policies or rates;

(w)

make or change any Tax election, change an annual accounting period, adopt or change any Tax accounting
method, file any amended Tax Return, enter into any closing agreement, settle any Tax claim or assessment
relating to the Company Group, surrender any right to claim a refund of Taxes, consent to any extension of
waiver of the limitation period applicable to any Tax claim or assessment relating to the filing of any Tax
Return or the payment of any Tax, if such election, adoption, change, amendment, agreement, settlement,
surrender, consent or other action is outside of the ordinary course of business and would have the effect of
materially increasing the Tax liability of the Company Group for any period or materially decreasing any Tax
attribute of the Company Group; or

(x)

authorise any of, or agree or commit to take, any of the actions described in the foregoing Sub-Clauses
(a) through (w) of this Clause 10.1.1;

No Solicitation:
10.2.1

Except as expressly permitted by this Clause 10.2, during the Relevant Period the Company and its subsidiaries shall not,
directly or indirectly, and shall use their reasonable best endeavours to cause their Representatives not to:
(a)

continue, and shall procure the termination of, any solicitation, knowing encouragement, discussions or
negotiations with any persons that may be ongoing with respect to an Acquisition Proposal and the Company
shall within one (1) day of the date hereof, (i) terminate access to any third party to any data room containing
confidential information of the Company and (ii) request the return or destruction of all confidential
information provided to third parties prior to the date hereof that have, since 1 January 2018 entered into
confidentiality agreement with the Company relating to a possible Acquisition Proposal;
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(b)

(c)
10.2.2

(i)

solicit, initiate or knowingly facilitate or encourage (including by way of furnishing non-public
information) any inquiries regarding, or the making of any proposal or offer that constitutes, or could
reasonably be expected to lead to, an Acquisition Proposal;

(ii)

engage in, continue or otherwise participate in any discussions or negotiations regarding, or furnish to
any other person any non-public information in connection with, or for the purpose of soliciting or
knowingly encouraging or facilitating, an Acquisition Proposal or any proposal or offer that could
reasonably be expected to lead to an Acquisition Proposal; or

(iii)

enter into any letter of intent, implementation agreement, co-operation agreement, acquisition agreement,
agreement in principle or similar agreement with respect to an Acquisition Proposal or any proposal or
offer that could reasonably be expected to lead to an Acquisition Proposal; or

waive or release any person from, forebear in the enforcement of, or amend any standstill agreement or any
standstill provisions of any other Contract.

If at any time during the Relevant Period, the Company or any of its subsidiaries or any of their Representatives receives
an unsolicited bona fide written Acquisition Proposal from any person, which Acquisition Proposal was made or renewed
on or after the date of this Agreement and did not result from a material breach of this Clause 10.2,
(a)

after providing notice to Bidder pursuant to clause 10.2.3, the Company and its Representatives may contact
such person solely to clarify the terms and conditions thereof; and

(b)

if the Company Board determines in good faith, after consultation with its Financial Advisers and outside legal
counsel, that such Acquisition Proposal constitutes or is reasonably likely to lead to a Superior Proposal and the
failure to take such action would be in breach of their fiduciary duties or would violate their obligations under
the Act, then the Company and its Representatives may:
(i)

furnish, pursuant to an Acceptable Confidentiality Agreement, information (including non-public
information) with respect to the Company and its subsidiaries to the person who has made such
Acquisition Proposal; provided that the Company shall, as promptly as practicable (and in any event
within 24 hours), provide to Bidder any non-public
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information concerning the Company and its subsidiaries that is provided to any person pursuant to this
Clause 10.2.2 to the extent access to such information was not previously provided to Bidder or its
Representatives; and
(ii)

10.3

engage in or otherwise participate in discussions or negotiations with the person making such Acquisition
Proposal for so long as the Company and its Representatives reasonably believe it may lead to a Superior
Proposal.

10.2.3

During the Relevant Period, the Company shall: (i) promptly (and in any event within 24 hours) notify Bidder if any
inquiries, proposals or offers with respect to an Acquisition Proposal are received by the Company or its subsidiaries,
including the identity of any third party that makes such an inquiry proposal or offer, and provide to Bidder a copy of any
written Acquisition Proposal (including any proposed term sheet, letter of intent, implementation agreement, co-operation
agreement, acquisition agreement or similar agreement with respect thereto) and a summary of any material unwritten
terms and conditions thereof; (ii) keep Bidder reasonably informed of any material developments, discussions or
negotiations regarding any Acquisition Proposal permitted by this Agreement on a prompt basis (and in any event within
24 hours of such material development, discussion or negotiation); and (iii) to respond promptly to any reasonable
requests made by Bidder in light of such information.

10.2.4

Nothing in this Clause 10.2 or elsewhere in this Agreement shall prohibit the Company from (i) taking and disclosing to
the Company Shareholders a position contemplated by Rule 14e-2(a), Rule 14d-9 or Item 1012(a) of Regulation M-A
promulgated under the Exchange Act, including any “stop, look and listen” communication pursuant to Rule 14d-9(f)
promulgated under the Exchange Act, or (ii) making any disclosure to the Company Shareholders that is required by
applicable Law; provided that any such disclosure (other than a “stop, look and listen” communication made in
compliance with Rule 14d-9(f)) will be deemed to be a Company Adverse Change Recommendation unless the Company
Board expressly reaffirms the Company Board Recommendation in such disclosure; provided further that this Clause
10.2.4 will not be deemed to permit the Company Board to make a Company Adverse Change Recommendation, except to
the extent permitted by Clause 10.3.2.

10.2.5

The Company agrees that in the event any of its subsidiaries or any Representative of the Company or its subsidiaries
takes any action which, if taken by the Company, would constitute a breach of this Clause 10.2, the Company shall be
deemed to be in breach of this Clause 10.2.

Company Board Recommendation:
10.3.1

Subject to Clause 10.3.2, the Company Board shall not:
(a)

(i) withdraw (or modify in a manner adverse to Bidder), or publicly propose to withdraw (or modify in a manner
adverse to Bidder), the Company Board Recommendation; or (ii) approve, recommend or declare advisable, or
publicly propose to approve, recommend or declare advisable, any Acquisition Proposal (any action described
in this Clause 10.3.1(a) being referred to as a “Company Adverse Change Recommendation”); or
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(b)

10.3.2

approve, recommend or declare advisable, or propose to approve, recommend or declare advisable, or allow the
Company to execute or enter into any Contract with respect to any Acquisition Proposal, requiring, or
reasonably expected to cause, the Company to abandon, terminate, delay or fail to consummate, or that would
otherwise materially impede, interfere with or be inconsistent with, the Acquisition (other than an Acceptable
Confidentiality Agreement).

Notwithstanding anything to the contrary contained in this Agreement, at any time during the Relevant Period, if the
Company or any of its subsidiaries has received a bona fide written Acquisition Proposal, which did not result from a
material breach of Clause 10.2 from any person that has not been withdrawn and after consultation with its Financial
Advisers and outside legal counsel the Company Board shall have determined, in good faith, that such Acquisition
Proposal is a Superior Proposal,
(a)

the Company Board may make a Company Adverse Change Recommendation; and/or

(b)

the Company may terminate this Agreement pursuant to Clause 12.1.2 and without prejudice to the
Compensatory Payment, and implement such Superior Proposal,

in both cases, if and only if:
(c)

the Company shall have given Bidder prior written notice of its intention to consider making a Company
Adverse Change Recommendation or terminating this Agreement pursuant to Clause 12.1.2 at least four
(4) Business Days prior to making any such Company Adverse Change Recommendation or termination (a
“Determination Notice”) (which notice and any public disclosure thereof that is required by Law shall not
constitute a Company Adverse Change Recommendation or termination) and Bidder has not elected during
such four (4) Business Day period to negotiate in good faith with respect to any revisions to the terms of the
Acquisition or another proposal to the extent proposed by Bidder so that the terms proposed by Bidder are at
least as favourable as the competing Acquisition Proposal (the Bidder’s revised Acquisition Proposal, being the
“Matching Acquisition Proposal”); and

(d)

(A) the Company shall have provided to Bidder information with respect to such Acquisition Proposal in
accordance with Clause 10.2.3; and (B) after giving effect to the proposals made by Bidder during such period,
if any, after consultation with financial advisers or outside legal counsel, the Company Board shall have
determined, in good faith, that such Acquisition Proposal is a Superior Proposal.

Issuance of any “stop, look and listen” communication by or on behalf of the Company pursuant to Rule 14d-9(f) shall not
be considered a Company Adverse Change Recommendation and shall not require the giving of a Determination Notice or
compliance with the procedures set forth in this
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Clause 10.3.2. The provisions of this Clause 10.3.2 shall also apply to any material amendment to any Acquisition Proposal
or any Matching Acquisition Proposal and require a new Determination Notice, except that the references to four Business
Days shall be deemed to be three Business Days.
10.4

If Bidder delivers a Matching Acquisition Proposal pursuant to Clause 10.3.2, the Company Board shall deliver a revised Company
Board Recommendation in respect of Bidder’s Matching Acquisition Proposal, and the terms of this Agreement shall apply mutatis
mutandis.

10.5

Unless such Acquisition Proposal as is referred to in Clause 10.3.2 proposes a further Superior Proposal following a Matching
Acquisition Proposal, within four Business Days of the Matching Acquisition Proposal, the Company shall, and shall procure its
Affiliates and Representatives to, terminate all discussions with such party.
Enforceability of Undertakings:

10.6

The parties further agree that, without prejudice to any other remedy which may be available to the Acquirers, the Acquirers shall be
entitled to seek injunctive or other equitable relief in relation to any breach or prospective breach of the undertakings in Clause 10,
it being acknowledged that an award of damages may not be an adequate remedy for such a breach.

10.7

The Company agrees with the Acquirers to procure that its subsidiaries and each of its and their respective Representatives is made
aware of and complies with each of the undertakings contained in Clause 10.
Company Share Plans:

10.8

Bidder agrees that the satisfaction of any Awards subject to, and in accordance with, Schedule III shall be permitted.

10.9

The Company shall as promptly as reasonably practicable notify Bidder in writing (and shall thereafter keep Bidder informed on a
current basis with respect to), and shall give Bidder the opportunity to participate in the defence and settlement of any litigation
related to the Acquisition or related transactions, including the right to review and comment on all filings and responses to be made
by the Company and to attend any negotiations and discussions with third parties related thereto. The Company shall not agree to
settle any such litigations without Bidder’s prior written consent.

Transaction Litigation:

Nasdaq; Post-Closing SEC Reports; Termination of Deposit Agreement
10.10

11.

During the Relevant Period, the Company shall cooperate with Bidder and use reasonable best endeavours to take, or cause to be
taken, all actions, and do or cause to be done all things, reasonably necessary, proper or advisable on its part under Laws and rules
and policies of Nasdaq to enable the delisting by the Company of the Company Shares from Nasdaq and the deregistration of the
Company Shares in accordance with the Exchange Act promptly after the Effective Date. As soon as reasonably practicable after the
Effective Date, the Company shall provide notice to the Depositary to terminate the Deposit Agreement.

Representations and Warranties
11.1

The Company represents and warrants to Bidder that:
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11.1.1

Corporate Existence and Power: the Company is a public company limited by shares duly incorporated and validly
existing under the laws of England and Wales and has all corporate power and all governmental licenses, authorisations,
Permits, consents and approvals required to carry on its business as now conducted. Each of the Company’s subsidiaries
has all corporate powers and all governmental licenses, authorisations, Permits, consents and approvals required to carry
on its business as now conducted, except for those licenses, authorisations, Permits, consents and approvals the absence of
which would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
The Company and each of its subsidiaries is duly qualified to do business and is in good standing in each jurisdiction
where such qualification is necessary or applicable, except for those jurisdictions where failure to be so qualified would
not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect;

11.1.2

Subsidiaries: each of the subsidiaries of the Company has been duly incorporated and is validly existing and in good
standing under the laws of the jurisdiction of its incorporation (in the case of good standing, to the extent such jurisdiction
recognises such concept). The Company owns beneficially and of record all of the equity interests of its subsidiaries, free
and clear of all Liens. All the issued and outstanding shares, share capital or other equity interests of, or ownership
interests in, each of the Company’s subsidiaries, have been duly authorized and validly issued and are fully paid and
non-assessable;

11.1.3

Organisational Documents: the Company has delivered or made available to Bidder accurate and complete copies of the
Articles of the Company and the equivalent organisational documents of each of its subsidiaries, including all
amendments thereto, as in effect on the date of this Agreement;

11.1.4

Corporate Authorisation: the Company has the requisite power and authority to enter into and perform its obligations
under this Agreement in accordance with the terms hereof. The execution and delivery of this Agreement have been duly
and validly authorised by the Company Board;

11.1.5

Binding Obligations: assuming due authorisation, execution and delivery by Bidder and Bidco, this Agreement
constitutes the legal, valid and binding obligation of the Company and is enforceable against the Company in accordance
with its terms, except as such enforceability may be limited by bankruptcy, insolvency, moratorium and other similar laws
affecting creditors’ rights generally and by general principles of equity;

11.1.6

Governmental Authorisation: the execution, delivery and performance by Company of this Agreement and the
consummation by the Company of the Acquisition requires no action by or in respect of, or filing with, any Governmental
Authority or any stock market or stock exchange on which Company Shares are listed for trading in connection with the
execution and delivery of this Agreement or the Company’s and its subsidiaries’ performance of their obligations
hereunder or the consummation of the
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Acquisition and the other transactions contemplated by the Circular other than: (i) compliance with the provisions of the
Act; (ii) compliance with any applicable Competition Laws; (iii) the filing with the SEC of the Circular in preliminary and
definitive forms, and compliance with, the Exchange Act and the Securities Act, and the rules and regulations thereunder,
as may be required in connection with this Agreement, the Acquisition and the other transactions contemplated by this
Agreement; (iv) such other actions, authorisations, consents, approvals or filings, the absence of which have not had and
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect; and
(v) in order to comply with any applicable Health Law;
11.1.7

Non-Contravention: the execution, delivery and performance by the Company of this Agreement and the consummation
of the Acquisition and the other transactions contemplated by the Circular do not and will not:
(a)

contravene, conflict with, or result in any violation or breach of (with or without notice or lapse of time, or both)
under, or give rise to a right of termination, cancellation, acceleration or other change of any right or obligation
or the loss of any benefit or any obligation to make an offer to purchase or redeem any Indebtedness or capital
shares or any loss of any benefit under, require a consent or waiver under, require the payment of a penalty or
change in control payment under, or result in the creation of any Lien upon any of the properties or assets of the
Company Group under, any provision of the Company’s or its subsidiaries’ constitutional documents;

(b)

require the approval of the Company Shareholders (other than shareholder approval referred to in this
Agreement, including pursuant to the Scheme);

(c)

assuming compliance with the matters referred to in Clause 11.1.6, contravene, conflict with or result in a
violation or breach of any provision of any applicable Law;

(d)

assuming compliance with the matters referred to in Clause 11.1.6, require any payment to or consent or other
action by any person under, constitute a default, or an event that, with or without notice or lapse of time or both,
would constitute a breach or default, under, or cause or permit the termination, cancellation, acceleration or
other change of any right or obligation or the loss of any benefit to which the Company or any of its
subsidiaries is entitled under, require a consent or waiver under, require the payment of a penalty or change in
control payment under, or result in the creation of any Lien upon any of the properties or assets of the Company
Group under, any provision of any Contract or other instrument binding on the Company or any of its
subsidiaries or any Contract, license, franchise, Permit, certificate, approval or other similar authorisation
affecting, or relating in any way to, the assets or business of the Company and its subsidiaries; or
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(e)

11.1.8

result in the creation or imposition of any Lien on any asset of the Company, with only such exceptions, in the
case of each of Sub-Clauses c through e, as would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect;

Capitalisation; Indebtedness:
(a)

the authorised share capital of the Company is 100 million and is as set out in the table below as of 1 March
2019;

Class of Shares

Ordinary

Currency

Nominal
Value

GBP

0.01

Number
Allotted

Aggregate
Nominal
Value

33,533,714

335,337.14

(b)

the Company Shares (excluding the Deferred Shares) are duly authorised, validly issued, fully paid and
non-assessable and free of pre-emptive rights, rights of repurchase or forfeiture, rights of participation, rights of
maintenance or any similar rights;

(c)

there are no outstanding bonds, debentures, notes or other Indebtedness of the Company having the right to
vote (or convertible into, or exchangeable for, securities having the right to vote (excluding any rights on
enforcement of security)) on any matters on which Company Shareholders may vote. Except as described in this
Clause 11.1.8 and as set out in Schedule III, there are no issued or outstanding (i) securities of the Company
convertible into or exchangeable or exercisable for Company Shares in the share capital or other voting
securities of or ownership interests in the Company; (ii) warrants, calls, options or other rights to acquire from
the Company, or other obligation of the Company to issue, any shares or other voting securities or ownership
interests in or any securities convertible into or exchangeable or exercisable for Company Shares or other
voting securities or ownership interests in the Company; or (iii) Awards, restricted shares, stock appreciation
rights, performance units, contingent value rights, “phantom” stock or similar securities or rights that are
derivative of, or provide economic benefits based, directly or indirectly, on the value or price of any part of the
share capital or voting securities of the Company (the items in (i) through (iii) of this clause being referred to
collectively as the “Company Securities”). No Option has been granted with a per share exercise price that is
less than the fair market value of a Company Share on the applicable date that it was granted. Each Award
granted under any Company Share Plan (i) was granted in all material respects in accordance with the
applicable Company Share Plan and all applicable Laws, including the stock exchange listing rules and the
Internal Revenue Code and (ii) qualifies for the Tax and accounting treatment described in the Company’s Tax
Returns and financial statements (including exhibits and all other information incorporated therein). There are
no outstanding obligations of the Company to repurchase, redeem or otherwise acquire any of the Company
Securities. None of the Company and its subsidiaries is a party to any
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voting agreement with respect to the voting of any the Company Securities or pursuant to which any person is
entitled to elect, designate or nominate any director of the Company or any of its subsidiaries. The Company is
not a party to any agreement with respect to any of its securities granting any registration rights to any person;

11.1.9

(d)

as of 1 March 2019, there are a total of 49,893 Deferred Shares;

(e)

other than as set out in Schedule V, the Company has no subsidiaries; and

(f)

other than as set out in Schedule V, there is no outstanding Indebtedness of the Company or the Company
Group;

SEC Filings; Financial Statements:
(a)

since 31 December 2017, the Company has filed or furnished on a timely basis all reports, schedules, forms,
statements and other documents (including exhibits and all other information incorporated therein) required to
be filed or furnished by the Company with the SEC (as supplemented, modified or amended since the time of
filing, collectively, the “Company SEC Documents”). As of their respective dates, or, if amended prior to the
date of this Agreement, as of the date of (and giving effect to) the last such amendment (and, in the case of
registration statements and proxy statements, on the date of effectiveness and the dates of the relevant meetings,
respectively), the Company SEC Documents complied in all material respects with the requirements of the
Securities Act, the Exchange Act or the Sarbanes-Oxley Act, as the case may be, and the rules and regulations of
the SEC promulgated thereunder applicable to those Company SEC Documents, and, except to the extent that
information contained in such Company SEC Document has been revised, amended, modified or superseded
(prior to the date of this Agreement) by a later filed Company SEC Document, none of the Company SEC
Documents when filed or furnished contained any untrue statement of a material fact or omitted to state a
material fact required to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading;

(b)

the financial statements (including any related notes and schedules) contained or incorporated by reference in
the Company SEC Documents: (i) complied as to form in all material respects with the published rules and
regulations of the SEC applicable thereto; (ii) were prepared in accordance with United States generally
accepted accounting principles (“GAAP”) applied on a consistent basis throughout the periods covered (except
as may be indicated in the notes to such financial statements or, in the case of unaudited interim financial
statements, as may be permitted by the SEC); and (iii) fairly presented, in all material respects, the financial
position of the Company Group as of the respective dates thereof and the results of operations and cash flows of
the Company Group for the periods covered thereby (subject, in the case of the unaudited financial statements,
to the absence of notes and to normal and recurring year-end adjustments that are not, individually or in the
aggregate, material);
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(c)

the Company maintains a system of internal control over financial reporting (as defined in Rule 13a-15 under
the Exchange Act) that is designed to provide reasonable assurance regarding the reliability of financial
reporting and the preparation of financial statements for external purposes in accordance with GAAP, and
includes those policies and procedures that: (i) pertain to the maintenance of records that in reasonable detail
accurately and fairly reflect the transactions and dispositions of the assets of the Company; (ii) provide
reasonable assurance that transactions are recorded as necessary to permit preparation of financial statements in
conformity with GAAP and that receipts and expenditures are being made only in accordance with
authorisations of management and the Company Board; and (iii) provide reasonable assurance regarding the
prevention or timely detection of unauthorised acquisition, use or disposition of the assets of the Company that
could have a material effect on the financial statements. To the knowledge of the Company, since 31 December
2017 to the date of this Agreement, neither the Company nor the Company’s independent registered accountant
has identified or been made aware of: (1) any significant deficiency or material weakness in the design or
operation of the internal control over financial reporting utilised by the Company, which is reasonably likely to
adversely affect the Company’s ability to record, process, summarise and report financial information; or (2) any
allegation of fraud, whether or not material, that involves the management or other employees of the Company
who have a significant role in the Company’s internal control over financial reporting. Since December 31,
2017 through the date of this Agreement, neither the Company nor any of its subsidiaries has received any
written complaint, allegation, assertion or claim regarding the accounting or auditing practices, procedures,
methodologies or methods of the Company or its subsidiaries or their respective internal accounting controls
that, individually or in the aggregate, would reasonably be expected to be material to the Company Group,
taken as a whole;

(d)

the Company maintains disclosure controls and procedures as defined in and required by Rule 13a-15 or
15d-15 under the Exchange Act that are reasonably designed to ensure that all information required to be
disclosed in the Company’s reports that it files or submits under the Exchange Act is recorded, processed,
summarised and reported within the time periods specified in the rules and forms of the SEC and that all such
information is accumulated and communicated to the Company’s management as appropriate to allow timely
decisions regarding required disclosure and to enable the principal executive officer of the Company and the
principal financial officer of the Company to make the certifications required under the Exchange Act with
respect to such reports. The Company is in compliance in all material respects with all current listing and
corporate governance requirements of the Nasdaq Global Select Market;
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(e)

the Company is not a party to, nor does it have any obligation or other commitment to become a party to,
“off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the Exchange Act) where
the result, purpose or intended effect of such Contract is to avoid disclosure of any material transaction
involving, or material liabilities of, the Company in the Company SEC Documents; and

(f)

as of the date of this Agreement, there are no outstanding or unresolved comments in comment letters received
from the SEC with respect to the Company SEC Documents. To the knowledge of the Company, none of the
Company SEC Documents is the subject of ongoing SEC review and there are no inquiries or investigations by
the SEC or any internal investigations pending or threatened, in each case regarding any accounting practices
of the Company;

11.1.10 Absence of Certain Changes: since 31 December 2017 to the date of this Agreement, except as contemplated by this
Agreement:
(a)

there has not been any Company Material Adverse Effect; and

(b)

the business of the Company has been conducted in all material respects in the ordinary course consistent with
past practice and the Company has not authorised, agreed or committed to take any action, or failed to take any
action that would result in:
(i)

any declaration, setting aside or payment of any dividends on, or making of any distribution with
respect to the outstanding shares of its share capital (in cash or in kind);

(ii)

any establishment, adoption, amendment or termination of any material Benefit Plan or any plan,
scheme, program, policy agreement or arrangement that would be a material Benefit Plan if it were in
effect on the date of this Agreement;

(iii)

any split, combination or reclassification of any part of the share capital of the Company or any
issuance or the authorisation of any issuance of any other securities in respect of, in lieu of or in
substitution for shares of the share capital of the Company;

(iv)

any change in accounting methods, principles or practices by the Company or any of its subsidiaries
materially affecting the consolidated assets, liabilities or results of operations of the Company, except
as may have been required (A) by GAAP (or any interpretation thereof), including pursuant to
standards, guidelines and interpretations of the Financial Accounting Standards Board or any similar
organisation, or (B) by applicable Law, including Regulation S-X under the Securities Act;

(v)

any sale, lease (as lessor), license or other disposition of (including through any “spin-off” or by
permitting any Intellectual Property Rights to lapse), or pledge, encumbrance or other Lien imposed
upon (other than a Permitted Lien), any properties or assets that are material,
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individually or in the aggregate, to the Company and its subsidiaries, taken as a whole, except (A) sales, leases,
or other dispositions of (1) inventory and (2) excess or obsolete properties or assets, in each case, in the ordinary
course of business, (B) the grant of non-exclusive licenses for Intellectual Property Rights in the ordinary course
of business pursuant to agreements with contract manufacturers, contract research organisations and other
service providers where the license is incidental to and not the primary purpose of the agreement or
(C) abandonments of patent applications in the ordinary course of prosecution, where a continuation,
continuation-in-part, request for continued examination or divisional application (or foreign equivalent of any
of the foregoing) is filed;
(vi)

any material election with respect to Taxes by the Company or any of its subsidiaries or settlement or
compromise by the Company or any of its subsidiaries of any material Tax liability or refund other than, in each
case, in the ordinary course of business;

(vii)

any material settlement, release, waiver or compromise of any pending or threatened litigation that is material to
the Company and its subsidiaries, taken as a whole;

(viii)

any other action that would be prohibited by Clause 10.1.1 if it were taken during the Relevant Period;

11.1.11 Real Property:
(a)

the Company and its subsidiaries do not own, and have never owned, any real property;

(b)

the Company and its subsidiaries hold valid and existing leasehold interests in the real property that is leased or
subleased by them (the “Leased Real Property”), in each case free and clear of any material Liens. As of the
date of this Agreement, neither the Company nor any of its subsidiaries has received any written notice
regarding any material violation or breach or default under any lease related to the Leased Real Property that
has not since been cured;

11.1.12 Compliance with Laws; Permits:
(a)

since 31 December 2016 to the date of this Agreement: (i) the Company is and has been in compliance in all
material respects with and is not under investigation with respect to, (ii) to the Company’s knowledge, the
Company has not been threatened to be charged with, nor has it been subject to, or (iii) to the Company’s
knowledge, the Company has not been threatened with an Action concerning, nor given notice of, any material
violation of, any applicable Law or Permit. There is no judgment, decree, injunction, rule or order of any
arbitrator or Governmental Authority outstanding against the Company or any of its Affiliates;
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(b)

the Company and its subsidiaries have in effect all material Permits that are necessary for the Company to own,
lease or operate its properties and assets, including the manufacturing, packaging, storage and distribution, and
to carry on its business as currently conducted. All Permits are in full force and effect and will continue to be
upon the Effective Date. All material terms and requirements of such Permits have been complied with in all
material respects. There have been no occurrences, events, notices, or Actions that are pending, under
investigation, or, to the knowledge of the Company, threatened that have resulted in or would reasonably be
expected to result in a materially adverse action against any Permit; and

(c)

the Company has not been restrained by a Governmental Authority or other person in its ability to conduct or
have conducted its business as currently conducted;

11.1.13 Regulatory Matters:
(a)

the Company has been in material compliance with, and has not been notified by any Governmental Authority
of any failure (or any investigation with respect thereto) by the Company to comply in all material respects with
any Health Law;

(b)

(i) the Company has filed, maintained or furnished with the applicable Health Authorities all material filings,
declarations, listings, registrations, reports, submissions, applications, amendments, modifications,
supplements, notices, correspondence, and other documents required under applicable Health Laws
(collectively “Health Submissions”); and (ii) all such Health Submissions were materially complete and
accurate and in compliance with applicable Health Laws when filed (or were corrected or completed by a
subsequent filing) in all material respects;

(c)

No manufacturing site of the Company, or to the knowledge of the Company, any of its contract manufacturers
for pharmaceutical products, with respect to any Product Candidate of the Company (i) is subject to a shutdown
by a Governmental Authority or import or export prohibition or (ii) has received any FDA Form 483, notice of
violation, warning letter, untitled letter, or similar correspondence or notice from a Health Authority alleging or
asserting noncompliance with any applicable Health Law, in each case that have not been materially complied
with or closed to the satisfaction of the relevant Governmental Authority, and, to the knowledge of the
Company, no Governmental Authority is considering such action;

(d)

the Product Candidates have not undergone a Recall, including as a result of any Action by the FDA or any
other Health Authority, nor has the Company or any of its subsidiaries received any written notice that the FDA
or any other Governmental Authority has initiated or is considering initiating any such Action or Recall. To the
knowledge of the Company, no person has sought, is seeking, or is currently threatening or contemplating any
Recall of any Product Candidates;
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(e)

neither the Company nor any of its subsidiaries, have received any written notice from any Health Authority
(i) terminating, withdrawing, refusing to renew, or refusing to grant any material governmental license, Permit,
registration, or authorisation, including any IND, NDA, other clinical trial application or regulatory approval
application, in any jurisdiction; or (ii) placing a clinical hold order on, or otherwise terminating or suspending,
any material ongoing clinical trial conducted by or on behalf of the Company, and, to the knowledge of the
Company, there are no facts which could form the basis for such an Action;

(f)

none of the Company, any of its subsidiaries or, to the knowledge of the Company, any of its officers,
employees or agents (authorised to speak on behalf of the Company), have (i) made an untrue statement of a
material fact or fraudulent statement to any Health Authority, failed to disclose a material fact required to be
disclosed to any Health Authority, or committed an act, made a statement, or failed to make a statement,
including with respect to any scientific data or information, that, at the time such disclosure was made or failure
to disclose occurred, would reasonably be expected to provide a basis for the FDA to invoke its policy
respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities,” set forth in 56 Fed. Reg.
46191 (September 10, 1991), and any amendments thereto, or for any other Health Authority to invoke any
similar policy; or (ii) been debarred pursuant to 21 U.S.C. section 335a (a) or (b) or any comparable Health Law;

(g)

none of the Company, any of its respective officers, directors, or, to the knowledge of the Company, its
managing employees, agents (as those terms are defined in 42 C.F.R. § 1001.2), or any other person described in
42 C.F.R. § 1001.1001(a): (i) has been charged with or convicted of any criminal offense relating to the delivery
of an item or service under any federal health care program as defined in 42 U.S.C. §1320a-b(f) and including
the Medicare, Medicaid and TRICARE programs (“Federal Health Care Program”); (ii) has been debarred,
excluded or suspended from participation in any Federal Health Care Program; (iii) has had a civil monetary
penalty assessed against it, him or her under 42 U.S.C. §1320a-7a; (iv) is currently listed on the list of parties
excluded from federal procurement programs and non-procurement programs as maintained in the Government
Services Administration’s System for Award Management or other federal agencies; (v) is, to the knowledge of
the Company, the target or subject of any material current or potential investigation relating to any Federal
Health Care Program-related offense; or (vi) has engaged in any activity that is in material violation of or is
cause for civil penalties or mandatory or permissive exclusion under federal or state Laws; and

(h)

neither the Company nor any of its subsidiaries, has received or otherwise learned of any material complaints,
information, or adverse drug experience reports related to any Product Candidates;
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11.1.14 Certain Business Practices: neither the Company nor any of its subsidiaries, nor, to the knowledge of the Company, any of
its employees, Representatives or agents (in each case, acting in the capacity of an employee or Representative of the
Company or its subsidiaries) has: (i) used any material funds for unlawful contributions, gifts, entertainment or other
unlawful expenses relating to political activity; (ii) made any unlawful payment to foreign or domestic government
officials or employees or to foreign or domestic political parties or campaigns; or (iii) violated any provision of any AntiCorruption Laws or any rules or regulations promulgated thereunder, anti-money laundering laws or any rules or
regulations promulgated thereunder or any applicable Law of similar effect. Since 31 December 2016 to the date of this
Agreement, neither the Company nor any of its subsidiaries has received any written communication that alleges any of
the foregoing;
11.1.15 Litigation: as of the date hereof, there is no material Action or suit (or any basis therefor) pending against, or, to the
knowledge of the Company, threatened against, the Company or any of its subsidiaries;
11.1.16 Intellectual Property:
(a)

Schedule V contains a true and complete list, as at the date of this Agreement, of all issued, registered and
applied for: (i) Intellectual Property Rights owned by the Company and its subsidiaries (the “Owned Registered
IP”); and (ii) Intellectual Property Rights licensed to the Company and its subsidiaries (the “Licensed
Registered IP”), including a listing of which Licensed Registered IP is licensed on a non-exclusive basis and
which is licensed on an exclusive basis;

(b)

except as otherwise set out in Schedule V, the Company is the sole and exclusive owner of all Owned
Registered IP and all other material Company Intellectual Property Rights other than the Licensed Intellectual
Property Rights (collectively, the “Owned Intellectual Property Rights”) and holds all right, title and interest
in and to all Owned Intellectual Property Rights free and clear of all Liens (other than Permitted Liens);

(c)

(i) the Company possesses valid rights to use, free and clear of all Liens (other than Permitted Liens), the
Company Intellectual Property Rights, other than the Owned Registered IP and (ii) the Company owns or has
adequate rights to use all Intellectual Property Rights used or proposed to be used in connection with the
operation of the Company’s business;

(d)

the Product Intellectual Property Rights constitute all of the Intellectual Property Rights necessary to, or used or
held for use in, the use, sale, offer for sale, development, manufacture, distribution, importation,
commercialisation or other exploitation of the Product Candidates;

(e)

except as set forth in Schedule V:
(i)

neither the Company nor any activities of the Company (including the operation of the Company’s
business), including without limitation the use, sale, offer for sale, development, manufacture,
distribution, importation, commercialisation or other exploitation of the Product Candidates has
infringed, contributed to the infringement of, misappropriated or otherwise violated any Intellectual
Property Right of any person;
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(ii)

there is no Action pending against, or threatened in writing against, the Company (A) based upon, or
challenging or seeking to deny or restrict, any right of the Company Intellectual Property Rights,
(B) alleging that any of the Company Intellectual Property Rights is invalid or unenforceable,
(C) alleging that any use of any of the Company Intellectual Property Rights or any use, sale, offer for
sale, development, manufacture, distribution, importation, commercialisation or other exploitation of
Product Candidates does or may misappropriate, infringe, or otherwise violate any Intellectual
Property Right of any person, or (D) otherwise alleging that the Company has infringed
misappropriated or otherwise violated any Intellectual Property Right of any person;

(iii)

none of the Owned IP or, to the knowledge of the Company, Licensed Intellectual Property Rights,
have been adjudged invalid or unenforceable in whole or part;

(iv)

all of the Owned IP and, to the knowledge of the Company, Licensed Registered IP are valid,
enforceable, in full force and effect and subsisting;

(v)

all registration, maintenance and renewal fees applicable to the Owned Registered IP and, to the
knowledge of the Company, Licensed Registered IP that are currently due have been paid and all
documents and certificates necessary for the maintenance of such items have been filed with the
Governmental Authority or other authorities in the applicable jurisdictions for the purposes of
maintaining such items;

(vi)

to the knowledge of the Company, no person has infringed, misappropriated or otherwise violated any
Company Intellectual Property Right;

(vii)

the Company has taken reasonable steps in accordance with normal industry practice to maintain the
confidentiality of all Trade Secrets of the Company, the value of which to the Company is contingent
upon maintaining the confidentiality thereof and no such Trade Secrets have been disclosed other than
to persons who are bound by written confidentiality agreements that protect the confidentiality of such
Intellectual Property Rights;

(viii)

each current and former employee of the Company, as well as each third party involved in the
development or creation of any Company Intellectual Property Rights has executed a written
agreement with the Company expressly assigning to the Company all right, title and interest
(including all
46

Intellectual Property Rights) in any inventions and Copyrights, whether or not patentable, which
inventions and Copyrights were invented, created, developed, authored, conceived or reduced to
practice in the scope of and during the term of such employee’s employment for the Company;
(ix)

the IT Assets operate and perform in a manner that permits the Company to conduct its business as
currently conducted, and in the past three years, there has been no failure or other material substandard
performance of any IT Asset that has caused a material disruption to the Company;

(x)

to the knowledge of the Company, no person has gained material unauthorised access to the IT Assets
and there has been no material (i) unauthorized acquisition of, access to, loss of, misuse (by any means)
of any personal information, confidential information or trade secret, or (ii) unauthorized or unlawful
handling of any personal information, confidential information or trade secret, in each case, used or
held for use by or on behalf of the Company; and

(xi)

the Company takes commercially reasonable actions, consistent with current industry standards, to
protect the confidentiality, integrity and security of the IT Assets (and all information and transactions
stored or contained therein or transmitted thereby) against any unauthorised use, access, interruption,
modification or corruption;

11.1.17 Taxes:
(a)

with respect to Taxes for which the period of assessment or collection has not lapsed, all material Tax Returns
required by applicable Law to be filed with any Tax Authority by, or on behalf of, the Company and its
subsidiaries have been filed when due (taking into account any authorised extensions) in accordance with all
applicable Law and all such Tax Returns were, when filed, true, correct and complete in all material respects;

(b)

each of the Company and its subsidiaries has paid (or has had paid on its behalf) or has withheld and remitted to
the appropriate Tax Authority all material Taxes shown on any Tax Returns as due and payable, or, where
payment is not yet due, has established (or has had established on its behalf and for its sole benefit and
recourse) in accordance with GAAP an adequate accrual for all material Taxes through the end of the last period
for which each of the Company and its subsidiaries ordinarily records items on its books;

(c)

there is no audit or Action now pending or to the Company’s knowledge threatened in writing against or with
respect to the Company or any of its subsidiaries in respect of any material Taxes, and no deficiency in respect
of material Taxes has been asserted in writing as a result of any audit, examination or Action by any Tax
Authority that has not been paid, accrued for or contested in good faith (with appropriate reserves established in
accordance with generally accepted accounting principles in the UK) and in accordance with applicable Law;
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(d)

each of the Company and its subsidiaries:
(i)

is not, and has not been, a party to any Tax Sharing Agreement pursuant to which it will have any
obligation to make any payments for material Taxes after the Effective Date that will not be terminated
prior to the Effective Date; and

(ii)

for taxable years for which the applicable statute of limitations for an assessment of Taxes has not
expired, has not been a member of a group filing a consolidated, combined or unitary Tax Return
(other than a group the common parent of which is or was the Company or any of its subsidiaries and
which included only the Company and /or any of its subsidiaries);

(e)

the Company does not have any liability for the payment of any material Tax imposed on any person (other
than the Company) as a transferee or successor and

(f)

this Clause 11.1.17, together with Clauses 11.1.8(c), 11.1.9 and 11.1.23, constitute the sole and exclusive
representations and warranties of any member of the Company Group with respect to any Tax matters. For the
avoidance of doubt, no representation is made concerning the existence or amount of any net operating loss,
Tax basis or other Tax asset or liability.

11.1.18 Material Contracts:
(a)

Schedule V lists each “Material Contract” (collectively, the “Material Contracts”) to which the Company or
its subsidiaries are bound as at the date of this Agreement. The Company has prior to the date of this Agreement
made available to Bidder a true and complete copy of each Material Contract (including all amendments,
modifications, extensions and renewals thereto and waivers thereunder) or has publicly made available such
Material Contract in the Electronic Data Gathering, Analysis and Retrieval (EDGAR) database of the SEC. For
purposes of this Agreement, each of the following constitutes a Material Contract:
(i)

each Contract that provides for annual payments or receipts in excess of USD 200,000 or provides for
payments or receipts in the aggregate in excess of USD 400,000, other than payments for legal, tax,
audit and similar services;

(ii)

each material Contract with a Governmental Authority;

(iii)

each Contract that is a settlement, conciliation or similar agreement pursuant to which (A) the
Company or its subsidiaries will be required after the date of this Agreement to pay more than USD
200,000 or (B) that contains material restrictions on such party’s conduct;
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(iv)

each Contract relating to Indebtedness of the Company or any of its subsidiaries having an
outstanding principal amount under such Contract in excess of USD 200,000;

(v)

each Contract constituting a material joint venture, partnership or collaboration or similar Contract to
which the Company or any of its subsidiaries is a party relating to the formation, creation, operation,
management or control of any partnership or joint venture or to the ownership of any equity interest in
any entity or business enterprise other than the subsidiaries;

(vi)

each Contract that (A) restricts the ability of the Company or any of its subsidiaries to compete in any
business with any person in any geographical area, (B) requires the Company or any of its subsidiaries
to conduct any business on a “most favoured nation” basis with any third party or (C) provides for
“exclusivity” or any similar requirement in favour of any third party, except in the case of each of
clauses (A), (B) and (C) for such restrictions, requirements or provisions that are not material to the
Company and its subsidiaries, taken as a whole;

(vii)

each Contract that by its terms requires the Company or any of its subsidiaries, or any successor to, or
acquirer of, the Company or any of its subsidiaries, to make any payment as a result of a change of
control of the Company or any of its subsidiaries, whether alone or in combination with any other
event that would not itself result in such payment (a “Change of Control Payment”), or gives any
Person a right to receive or elect to receive a Change of Control Payment;

(viii)

each Contract for the acquisition or divestiture of a business (including any Contract containing an
option to so acquire or divest) that contains (A) aggregate consideration in excess of USD 400,000, (B)
continuing covenants, indemnities or other payment obligations that would reasonably be expected to
result in the receipt or making of future payments by the Company or any of its subsidiaries in excess
of USD 200,000 or (C) any other material obligations;

(ix)

each Contract pursuant to which the Company or any of its subsidiaries has continuing obligations or
interest involving (A) milestone or similar payments, including upon the achievement of regulatory or
commercial milestones, in each case in excess of USD 400,000 of future payments in the aggregate or
(B) payment of royalties or other amounts calculated based upon any revenues or income of the
Company or any of its subsidiaries, in each case in excess of USD 400,000 of future payments in the
aggregate;
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(x)

each Contract under which the Company or any of its subsidiaries licenses, sublicenses or otherwise
grants or receives Intellectual Property Rights from or to any third party (other than off-the-shelf,
commercially available and/or “shrink-wrap” agreements entered into in the ordinary course of
business), except for such licenses, sublicenses and other rights that are not material to the Company
and its subsidiaries, taken as a whole;

(xi)

each Contract for the lease of real property with annual payments by the Company and its subsidiaries
in excess of USD 200,000 or any future indemnification obligations in respect of any real property;

(xii)

any other Contract that is currently in effect and has been filed (or is required to be filed) by the
Company as an exhibit pursuant to Item 601(b)(10) of Regulation S-K under the Securities Act or that
would be required to be disclosed under Item 404 of Regulation S-K under the Securities Act;

(xiii)

any Contract that is an employment or consulting agreement with any executive officer or other
employee of the Company or any Company subsidiary or member of the Company Board earning an
annual salary or fee from the Company or any Company subsidiary in excess of USD 250,000; and

(xiv)

any Contract with any Affiliate, director, executive officer, person holding 5% of more of the Company
Shares, or to the knowledge of the Company, any Affiliate or immediate family member of any of the
foregoing;

(b)

each Material Contract is, with respect to the Company and its subsidiaries, valid, binding and in full force and
effect and, to the knowledge of the Company, enforceable against the other party or parties thereto in
accordance with its terms (subject to applicable bankruptcy, insolvency, fraudulent transfer, reorganisation,
moratorium and other laws affecting creditors’ rights generally and general principles of equity (regardless of
whether enforcement is sought in a proceeding at law or in equity)); and

(c)

neither the Company nor any of its Affiliates (including, for the avoidance of doubt, the Company), nor, to the
knowledge of the Company, any other party to a Material Contract, has materially breached or violated any
material provision of, or taken or failed to take any action which, with or without notice, lapse of time, or both,
would constitute a material breach under the provisions of such Material Contract, and, since 31 December
2016 to the date of this Agreement, neither the Company nor any of its Affiliates has received written notice
that it has materially breached, materially violated or defaulted under any Material Contract;
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11.1.19 Environmental Matters: (i) the Company and each of its subsidiaries is in material compliance with applicable
Environmental Laws; and (ii) as of the date of this Agreement, there are no Actions pending or, to the knowledge of the
Company, threatened in writing, against the Company or any of its subsidiaries alleging that the Company or any of its
subsidiaries is violating any applicable Environmental Law in any material respects. The representations and warranties
made by the Company in this Clause 11.1.19, together with the representations and warranties set forth in Clause 11.1.6
(Governmental Authorisation) are the sole and exclusive representations and warranties made regarding environmental,
health or safety matters, Environmental Laws, Environmental Permits or Hazardous Materials;
11.1.20 Insurance: the Company has delivered or made available to Bidder an accurate and complete copy of all material
insurance policies relating to the business, assets and operations of the Company and its subsidiaries. The Company
maintains insurance coverage in such amounts and covering such risks as are in accordance in all material respects with
normal industry practice for companies of similar size and stage of development. To the Company’s knowledge, all
material insurance policies are in full force and effect, no written notice of cancellation or material modification has been
received (other than a notice in connection with ordinary renewals), and there is no existing material default or event
which, with the giving of notice or lapse of time or both, would constitute a material default, by any insured thereunder. As
of the date of this Agreement, there is no material claim pending under any of the Company’s insurance policies as to
which coverage has been questioned, denied or disputed by the underwriters of such policies;
11.1.21 Opinion of Financial Advisor: the Company Board has on or prior to the date of this Agreement received the written
opinion of Centerview Partners LLC, financial adviser to the Company, dated on or about the date hereof, that, as of such
date, and based upon and subject to the various assumptions made, procedures followed, matters considered and
qualifications and limitations on the review undertaken in preparing such opinion as set forth therein, the consideration to
be paid to the holders of Company Shares (other than as set forth therein) is fair, from a financial point of view, to such
holders. The Company shall deliver or make available to Bidder solely for informational purposes a copy of the signed
opinion following the date of this Agreement;
11.1.22 Finders’ Fees: except for Centerview Partners LLC, there is no investment banker, broker, finder or other similar
intermediary that has been retained by or is authorised to act on behalf of the Company who might be entitled to any fee or
commission from the Company in connection with the Acquisition. The Company has made available to Bidder or its
Representatives a true and complete copy of all agreements with Centerview Partners LLC pursuant to which it would be
entitled to any payment relating to the Acquisition; and
11.1.23 Employees and Benefit Plans:
(a)

the Company has prior to the date of this Agreement made available to Bidder a true and complete copy of
(i) each material Benefit Plan (including all amendments thereto) or, if not reduced to writing, a summary of all
material terms thereof, (ii) for each Benefit Plan that is intended to be qualified under Section 401(a) of the
Internal Revenue Code, a copy of the most recent determination or opinion letter from the U.S. Internal
Revenue Service, and (iii) all material correspondence with any Governmental Authority within the past three
(3) years;
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(b)

each Benefit Plan has been operated, funded and administered in material compliance with its terms and
applicable Law;

(c)

the Benefit Plans do not include any defined benefit pension schemes or any liability for such schemes;

(d)

none of the Company, any of its subsidiaries nor any employer, trade or business that could at any time be
treated as a “single employer” with the Company or any of its subsidiaries under Section 414 of the Internal
Revenue Code or Section 4001(b)(1) of ERISA has ever sponsored, maintained, contributed to or been required
to contribute to, or has any Liability in respect of, (i) a plan that is or was subject to Title IV of ERISA, (ii) a
plan that is or was subject to the minimum funding rules of Section 302 of ERISA or Section 412 of the Internal
Revenue Code, or (iii) any defined benefit pension plan;

(e)

except as required under applicable Law, no Benefit Plan provides health or welfare benefits following
retirement or other termination of employment or service;

(f)

except as provided in this Agreement, neither the execution and delivery of this Agreement nor the
consummation of the transactions contemplated hereby (whether alone or in conjunction with any other event)
could (i) result in any payment or benefit to any current or former employee, director or individual independent
contractor of the Company or any of its subsidiaries, (ii) directly or indirectly cause or result in the acceleration
or increase of any obligation or benefits under any Benefit Plan, including accelerated vesting or payment of
any compensation or benefits under, or the required funding of, any Benefit Plan, (iii) limit or restrict the ability
of the Company or its subsidiaries, as applicable, to modify, amend or terminate any Benefit Plan, or (iv) require
any current or former employee or independent contractor of the Company to be notified of or consent to the
transactions;

(g)

no current or former employee, director or independent contractor of the Company or any of its subsidiaries has
received or could receive any payments or benefits under any Benefit Plan (other than any agreements or plans
implemented by Bidder) that have resulted or could result, individually or in combination with any other
payments or benefits, in the payment of any “excess parachute payment” within the meaning of Section 280G
of the Internal Revenue Code;

(h)

no current or former employee, director or independent contractor of the Company or any of its subsidiaries is
entitled to a gross-up, reimbursement or other payment in respect of any Taxes under Section 4999 of the
Internal Revenue Code (or any corresponding provisions of state, local or non-U.S. tax Law) or otherwise in
respect of any payments or benefits that may be paid in connection with or following the consummation of the
transactions contemplated by this Agreement;
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(i)

none of the Company or any of its subsidiaries is a party to or bound by a collective bargaining agreement or
other agreement with any labour organisation and neither the Company nor any of its subsidiaries recognises a
labour union or organisation in relation to its employees;

(j)

there is no labour strike, dispute, slowdown, stoppage, picketing, lockout or other similar labour activity
pending or threatened in writing against or affecting the Company or any its subsidiaries, nor has there been
any such action or event during the three years prior to the date of this Agreement;

(k)

the Company and each of its subsidiaries are, and for the past three (3) years have been, in compliance in all
material respects with respect to all Laws relating to labour and employment;

(l)

there is no action or proceeding pending or, to the Company’s knowledge, threatened with respect to or
involving any Benefit Plans, employees (in their capacities as such) or employment-related matters. To the
Company’s knowledge, in the last five (5) years, no allegations or sexual harassment or misconduct have been
made to the Company or any of its subsidiaries involving any of their respective current or former employees,
directors or individual independent contractors.

(m)

except to the extent that the provision of such information is restricted under applicable data privacy Laws, the
Company has prior to the date of this Agreement made available to Bidder correct and complete information as
to the name, current job title, base salary and target annual bonus for all current employees of the Company and
its subsidiaries; and

(n)

no employee with a title of “vice president” or above is employed under a non-immigrant work visa or other
work authorization that is limited in duration;

11.1.24 Privacy and Data Security: The Company has materially complied with all applicable Privacy Laws relating to Processing
of Personal Information (including the Personal Information of employees, clinical trial participants, patients, patient
family members, caregivers or advocates, physicians and other health care professionals, clinical trial investigators,
researchers, pharmacists). The Company has materially complied with each of its written and published policies and
procedures concerning the privacy and security of Personal Information (the “Privacy Policies”). No claims have been
asserted or, to the knowledge of the Company, threatened against the Company by any Person or Governmental Authority
alleging a material violation of Privacy Laws. To the knowledge of the Company, no material Security Breach of Personal
Information Processed by the Company has occurred.
11.1.25 No Other Representations or Warranties: except in the case of fraud, the Company acknowledges and agrees that: (a) the
only representations, warranties, covenants and agreements made by Bidder or any of its Affiliates or Representatives or
any other person are the representations, warranties, covenants and agreements made in this Agreement; and (b) neither
Bidder
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nor any other person has made any representation or warranty, whether express or implied, as to the accuracy or
completeness of any information regarding Bidder furnished or made available to the Company and its Representatives
except as expressly set forth in this Agreement.
11.2

The Acquirers jointly and severally represent and warrant to the Company that:
11.2.1

Corporate Existence and Power: each Acquirer is a company duly incorporated and validly existing under the laws of its
jurisdiction of incorporation and has all corporate powers and all governmental licenses, authorisations, Permits, consents
and approvals required to carry on its business as now conducted, except for those licenses, authorisations, Permits,
consents and approvals the absence of which would not reasonably be expected to have, individually or in the aggregate,
a Bidder Material Adverse Effect. Such Acquirer is duly qualified to do business and is in good standing in each
jurisdiction where such qualification is necessary or applicable, except for those jurisdictions where failure to be so
qualified would not reasonably be expected to have, individually or in the aggregate, a Bidder Material Adverse Effect;

11.2.2

Corporate Authorisation: each Acquirer has the requisite power and authority to enter into and perform its obligations
under this Agreement in accordance with the terms hereof. The execution and delivery of this Agreement have been duly
and validly authorised by the Acquirer Board;

11.2.3

Binding Obligations: assuming due authorisation, execution and delivery by the Company, this Agreement constitutes the
legal, valid and binding obligations of each Acquirer and is enforceable against each Acquirer in accordance with its
terms, except as such enforceability may be limited by bankruptcy, insolvency, moratorium and other similar laws
affecting creditors’ rights generally and by general principles of equity;

11.2.4

Non-Contravention: the execution, delivery and performance by each Acquirer of this Agreement and the consummation
of the Acquisition do not and will not:
(a)

contravene, conflict with, or result in any violation or breach of any provision of its or its subsidiaries’
constitutional documents;

(b)

require the approval of its shareholders (other than a shareholder approval referred to in this Agreement);

(c)

assuming compliance with the matters referred to in Clause 11.2.5, contravene, conflict with or result in a
violation or breach of any provision of any applicable Law;

(d)

assuming compliance with the matters referred to in Clause 11.2.5, require any payment to or consent or other
action by any person under, constitute a default, or an event that, with or without notice or lapse of time or both,
would constitute a breach or default, under, or cause or permit the termination, cancellation, acceleration or
other change of any right or obligation or the loss of any benefit to which such Acquirer or any of its
subsidiaries is entitled under any provision of any Contract or other instrument binding on such Acquirer or any
of its subsidiaries or any Contract, license, franchise, Permit, certificate, approval or other similar authorisation
affecting, or relating in any way to, the assets or business of such Acquirer and its subsidiaries; or
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(e)

result in the creation or imposition of any Lien on any asset of any Acquirer, with only such exceptions, in the
case of each of Sub-Clauses c through e, as would not reasonably be expected to have, individually or in the
aggregate, a Bidder Material Adverse Effect;

11.2.5

Governmental Authorisation: the execution, delivery and performance by each Acquirer of this Agreement, the
consummation by it of the Acquisition and the implementation of the Scheme requires no action by or in respect of, or
filing with, any Governmental Authority other than: (i) compliance with the provisions of the Act; (ii) compliance with
any applicable Competition Laws; (iii) compliance with any applicable requirements of applicable US securities laws; and
(iv) any actions, authorisations, consents, approvals or filings, the absence of which would not reasonably be expected to
have, individually or in the aggregate, a Bidder Material Adverse Effect;

11.2.6

Capitalisation: the entire issued and outstanding share capital of Bidco is owned, legally and beneficially, by Bidder, free
and clear of all Liens and transfer restrictions;

11.2.7

Prior ownership of Company securities: except as contemplated by this Agreement, no Acquirer nor any of its controlled
Affiliates directly or indirectly owns any Company Shares or any securities, contracts or obligations convertible into or
exercisable or exchangeable for Company Shares;

11.2.8

Litigation: as of the date hereof, there is no material Action or suit (or any basis therefor) pending against, or, to the
knowledge of each Acquirer, threatened against, such Acquirer or any of its subsidiaries, that would reasonably be
expected to prevent such Acquirer from being able to comply with its obligations pursuant to this Agreement;

11.2.9

Finders’ Fees: except for Goldman Sachs & Co., there is no investment banker, broker, finder or other similar intermediary
that has been retained by or is authorised to act on behalf of the Acquirer who might be entitled to any fee or commission
from the Acquirer in connection with the Acquisition; and

11.2.10 No Other Representations or Warranties: except in the case of fraud, each Acquirer acknowledges and agrees that: (a) the
only representations, warranties, covenants and agreements made by the Company or any of its Affiliates or
Representatives or any other person are the representations, warranties, covenants and agreements made in this Agreement;
and (b) neither the Company nor any other person has made any representation or warranty, whether express or implied, as
to the accuracy or completeness of any information regarding the Company furnished or made available to such Acquirer
and its Representatives except as expressly set forth in the Transaction Documents.
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11.3
12.

Each of the representations and warranties in this Clause 11 shall be construed as separate and shall not be limited or restricted by
the terms of any other such representation or warranty.

Termination
12.1

This Agreement may be terminated as follows:
12.1.1

upon agreement in writing between Bidder and the Company at any time prior to the Effective Date;

12.1.2

by the Company, in accordance with Clause 10.3.2(b);

12.1.3

by either Bidder or the Company, by written notice to the other, if:

12.1.4

(a)

the Circular is not distributed to the Company Shareholders in accordance with Clause 5.1 (provided that the
right to terminate this Agreement pursuant to this Clause 12.1.3(a) shall not be available to a party whose
breach of any provision of this Agreement shall have been the primary cause of such failure to distribute the
Circular in accordance therewith);

(b)

an injunction shall have been entered permanently restraining, enjoining or otherwise prohibiting the
consummation of the Acquisition and such injunction shall have become final and non-appealable (provided
that the right to terminate this Agreement pursuant to this Clause 12.1.3(b) shall not be available to a party
whose breach of any provision of this Agreement shall have been the primary cause of such injunction); or

(c)

any Condition for the benefit of the terminating party which has not been waived (or is incapable of waiver) is
(or has become) incapable of satisfaction by the Long Stop Date;

by Bidder, by written notice to the Company, if:
(a)

the Announcement is not released by 12 p.m. London time on the next Business Day immediately following
execution of this Agreement or such later time or date as Bidder and the Company may agree in writing;

(b)

the Company Board notifies Bidder or publicly states that it no longer recommends (or intends to recommend)
that the Company Shareholders vote in favour of the Acquisition;

(c)

an intentional or material breach of Clause 10.2 occurs that results in an Acquisition Proposal;

(d)

following the Court Meeting or the General Meeting the Company Board notifies Bidder in writing or publicly
states that the Company will not seek the sanctioning of the Scheme by the Court;
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(e)

(i) the Company Board effects a Company Adverse Change Recommendation, (ii) the Company Board shall
have failed to include the Company Board Recommendation in the Circular when mailed, or (iii) the Company
Board shall have failed to reaffirm the Company Board Recommendation within 10 days after Bidder so
requests in writing or, if earlier, three days prior to the General Meeting (it being understood the Company will
have no obligation to make such reaffirmation on more than three occasions); or

(f)

the Company breaches any of its representations and warranties set out in Clause 11 or fails to perform any
covenant or obligation in this Agreement on the part of the Company such that the condition set forth in clause
(d) of the Announcement would not be satisfied and cannot be cured by the Company by the Long Stop Date, or
if capable of being cured in such time period, shall not have been cured within 30 days of the date Bidder gives
the Company written notice of such breach or failure to perform; provided, however, that Bidder shall not have
the right to terminate this Agreement pursuant to this Clause 12.1.4(f) if either Bidder or Bidco is then in
material breach of any representation, warranty, covenant or obligation hereunder;

each of (a) to (f) being a “Relevant Withdrawal Event”; provided that for the purposes of this Clause 12.1.4, none of the
following shall itself constitute a Relevant Withdrawal Event: (i) any of the Company Director(s) not joining (or not
continuing to participate) in any recommendation or intended recommendation so long as such recommendation or
intended recommendation is concurrently maintained and reconfirmed by at least a majority of the entire the Company
Board; and (ii) any holding statement(s) issued by the Company Board to the Company Shareholders following a change
of circumstances so long as any such holding statement contains an express statement that such recommendation is not
withdrawn and does not contain a statement that the Company Board intends to withdraw such recommendation;
12.1.5

by the Company, by written notice to Bidder, if Bidder or Bidco breaches any of its representations and warranties set out
in Clause 11 or fails to perform any covenant or obligation in this Agreement on the part of Bidder or Bidco, in each case,
if such breach or failure would reasonably be expected to prevent Bidder or Bidco from consummating the transactions
contemplated by this Agreement and such breach or failure cannot be cured by Bidder or Bidco, as applicable, by the
Long Stop Date, or if capable of being cured in such time period, shall not have been cured within 30 days of the date
Bidder gives the Company written notice of such breach or failure to perform; provided, however, that the Company shall
not have the right to terminate this Agreement pursuant to this Clause 12.1.5 if the Company is then in material breach of
any representation, warranty, covenant or obligation hereunder; or

12.1.6

by either Bidder or the Company, by written notice to the other, if the Effective Date has not occurred by the Long Stop
Date,
provided that, notwithstanding any other provision of this Agreement, the right to terminate this Agreement pursuant to
this Clause 12.1.6 shall not be available to any party whose material breach of this Agreement has caused the failure of the
Effective Date to have occurred by the Long Stop Date.
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13.

12.2

Subject to the provisions of this Agreement which are expressly provided to survive termination in Clause 12.5, and without
prejudice to any liability of any party in respect of any antecedent breach hereof or to any accrued rights of any party hereto, if this
Agreement is terminated pursuant to this Clause 12, this Agreement shall terminate and there shall be no other liability between the
Company, on the one hand, or Bidder or Bidco, on the other hand.

12.3

Bidder agrees that Rule 35 of the Code shall apply notwithstanding the termination of this Agreement or the withdrawal or lapse of
the Acquisition provided that Bidder will not be bound by (i) Rule 35 in the event any of the circumstances referred to in Note 1(a)
(i)-(iv) occurs (provided, however that any determination of whether there has been a material change of circumstances will in the
absence of agreement between the Parties, be made by the Code Expert) or (ii) Rule 35.4 of the Code following termination of this
Agreement where the Company Directors have either: (i) not obtained that competing offeror’s undertaking to be bound by Rule
35.4 of the Code in connection with its Acquisition Proposal (“Competing Bidder Undertaking”); or (ii) waived or released or is
not taking reasonable steps to enforce, any actual or threatened breach of, the Competing Bidder Undertaking, in accordance with
its terms.

12.4

The Company undertakes that, prior to any adjournment of the Court Meeting or the General Meeting or any delay of the Court
Hearing beyond the expected date for such meeting or hearing (as the case may be) as set out in the Circular, it will seek an
undertaking from any competing offeror in respect of a then existing Acquisition Proposal to:
12.4.1

clarify its intentions with respect to its Acquisition Proposal by no later than seven days prior to any proposed date for
such adjourned Court Meeting or General Meeting or delayed Court Hearing;

12.4.2

in the event that a competitive situation between such competing offeror and Bidder continues to exist in the later stage of
the offer period and such competing offeror has submitted an Acquisition Proposal that the Company Board acting
reasonably believes may lead to a Superior Proposal, submit to an auction procedure, the rules of which shall be
determined by the Code Expert; and

12.4.3

be bound by Rule 35 of the Code, as if it applied to the Company.

12.5

The Confidentiality Agreement and Clauses 1, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 21 shall survive termination of this Agreement
and the termination of this Agreement and no party shall have any liability other than for fraud or wilful and material breach of this
Agreement prior to termination.

12.6

No party shall have any right to terminate this Agreement, whether under this Agreement or otherwise, except as expressly set out in
Clause 12.1 (and if, by operation of law, any party has such a right, it undertakes not to exercise such right).

Compensatory Payment
13.1

In the event that this Agreement is terminated:
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14.

13.1.1

by the Company pursuant to Clause 12.1.2;

13.1.2

by Bidder pursuant to Clauses 12.1.4(a), (b) or (e); or

13.1.3

by Bidder or the Company pursuant to Clause 12.1.6 or by Bidder pursuant to Clauses 12.1.3(c), 12.1.4(d) or 12.1.4(f) and
(i) any person shall have publicly disclosed a bona fide Acquisition Proposal after the date hereof and prior to such
termination, which Acquisition Proposal has not been publicly withdrawn prior to such termination and (ii) within twelve
months of such termination, an Acquisition Proposal (which, for the avoidance of doubt, may be a different Acquisition
Proposal than the one outstanding as of the termination date) is announced and becomes or is declared wholly
unconditional or otherwise becomes effective or is completed anytime thereafter;

13.2

then, in any such event under Clause 13.1, the Company (or the successor to, or acquirer of, the Company) will pay to Bidder, an
amount equal to USD 8,773,855 (inclusive of any applicable VAT) (the “Compensatory Payment”) (x) in the case of Clause
13.1.1, substantially concurrently with such termination, (y) in the case of Clause 13.1.2, within two Business Days following such
termination and (z) in the case of Clause 13.1.3, within two Business Days after the Acquisition Proposal becomes or is declared
wholly unconditional or otherwise becomes effective or is completed. The parties acknowledge and agree that: (i) at the date of this
Agreement it is not possible to ascertain the amount of the overall loss that the Bidder may incur in the circumstances in which the
Compensatory Payment is payable; and (ii) the Compensatory Payment represents a genuine estimate by the parties of the amount
of the overall loss that the Bidder would incur in such circumstances and is proportionate to the legitimate interests of Acquirers in
the enforcement of the obligations pursuant to Clause 13. All sums payable under this Clause 13 shall be paid in the form of an
electronic funds transfer for same day value to such bank as may be notified to the Company by Bidder and shall be paid in full free
from any deduction or withholding whatsoever and without regard to any Lien, right of set-off, counter-claim or otherwise. The
parties acknowledge and agree that in no event shall the Company be required to pay the Compensatory Payment on more than one
occasion to the Bidder, whether or not the Compensatory Payment may be payable under more than one provision of this
Agreement at the same or at different times and the occurrence of different events.

13.3

The parties agree that the provisions of Clause 13.1 shall apply mutatis mutandis following an Agreed Switch.

13.4

The parties intend and shall use reasonable endeavours to secure that the fee payable pursuant to Clause 13.1 is not treated for VAT
purposes as consideration for a taxable supply.

Fees, Costs, Payments and Transfer Taxes
14.1

Without prejudice to its other rights pursuant to this Agreement (or in relation to a breach by any party of the terms of this
Agreement), each party shall pay its own costs and expenses in relation to the negotiation, preparation, execution and carrying into
effect of this Agreement and any other agreement incidental to the implementation of the Acquisition or referred to in this
Agreement.
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15.

14.2

Notwithstanding any other provision of this Agreement, all Tax Returns with respect to any excise, sales, use, transfer (including
real property transfer), Stamp Duty, documentary, filing, recordation and other similar taxes arising directly or indirectly from the
entry into this Agreement or the Acquisition (“Transfer Taxes”) shall be timely filed by the party responsible for such filing under
applicable Law (provided that the parties hereto shall cooperate in the preparation and filing of any Tax Returns with respect to the
Transfer Taxes, including by promptly supplying any information in their possession that is reasonably necessary for the
preparation and timely filing of such Tax Returns or the payment of any amounts pursuant to this Clause 14.2). All Stamp Duty
(and all reasonable out-of-pocket costs for the preparation of such Tax Returns) shall be borne by the Acquirers.

14.3

The Acquirers shall be entitled to deduct and withhold (or to direct the Company to deduct and withhold) from the Consideration
otherwise payable pursuant to this Agreement such amounts as may be required to be deducted and withheld with respect to the
making of such payment under any applicable Laws related to Tax. To the extent that amounts are so deducted and withheld and
timely remitted to the appropriate Tax Authority by the Acquirers (or the Company), such amounts shall be treated for all purposes
of this Agreement as having been paid to the person in respect of which the Acquirers (or the Company) made such deduction and
withholding. Any amount so withheld will timely be remitted to the appropriate Governmental Authority.

Remedies and Waivers
15.1

No delay or omission by any party to this Agreement in exercising any right, power or remedy provided by law or under this
Agreement shall affect that right, power or remedy or operate as a waiver of it.

15.2

No waiver of any right, power or remedy provided by law or under this Agreement shall have effect unless given by notice in
writing and executed by or on behalf of each of the parties.

15.3

The single or partial exercise of any right, power or remedy provided by law or under this Agreement shall not preclude any other or
further exercise of it or the exercise of any other right, power or remedy.

15.4

The rights, powers and remedies provided in this Agreement are cumulative and not exclusive of any rights, powers and remedies
provided by law.

15.5

Without prejudice to any other rights and remedies which a party may have, each party (each being, as applicable, for the purposes
of this Clause 15 the “undertaking party”) acknowledges and agrees that the other party would be materially harmed by a breach
of any of the provisions of this Agreement and that damages alone would not be an adequate remedy for any such breach.
Accordingly, the undertaking party acknowledges that the other party shall be entitled to seek the remedies of injunction, specific
performance and other equitable relief (and the undertaking party agrees that it shall not contest the appropriateness or availability
thereof), for any threatened or actual breach of any provision of this Agreement and no proof of special damages shall be necessary
for the enforcement by a party of its rights under this Agreement.

15.6

The parties agree that the Code Committee and the Code Expert shall have the power to award any remedy or make any direction
that the Panel would have been competent to award or make, and that they shall comply with the terms of such remedy or direction.
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15.7

16.

17.

This Agreement may be executed in any number of counterparts, and by or on behalf of the parties on separate counterparts, but
shall not be effective until each party has executed at least one counterpart. Each counterpart shall constitute an original of this
Agreement, but all the counterparts shall together constitute but one and the same instrument.

Invalidity
16.1

If any provision of this Agreement is held to be illegal, void, invalid or unenforceable under the laws of any jurisdiction, the
legality, validity and enforceability of the remainder of this Agreement in that jurisdiction shall not be affected, and the legality,
validity and enforceability of the whole of this Agreement in any other jurisdiction shall not be affected.

16.2

If this Agreement would require a party to do or omit to do anything that would be contrary to the Act or applicable Law, then the
parties shall endeavour to comply with this Agreement in a manner that is not contrary to the Act or applicable Law as the case may
be, but if that is impossible then the relevant provision of this Agreement shall, to that extent, be of no force or effect.

Notices
17.1

Notices under this Agreement shall be given in writing by personal delivery, international courier, facsimile or email transmission
(with a copy despatched by personal delivery or international courier) and shall be effective when received. Notices shall be given
as follows:

17.1.1

if to the Company:
For the attention of:

Bryan Yoon, Esq.

Address:

9-10 Midford Place, London, England, W1T 5BJ, United Kingdom
with a copy to:
203 Crescent Street, Suite 303, Waltham, Massachusetts (MA) 02453, United States of America

Email:

b.yoon@nightstartx.com

Copied to (but shall not
constitute notice to the
Company):

Skadden, Arps, Slate, Meagher & Flom (UK) LLP

Address:

40 Bank Street, London E14 5DS, United Kingdom

Attention: Scott C. Hopkins

61

Facsimile:

+44 20 7519 7070

Email:

scott.hopkins@skadden.com
Skadden, Arps, Slate, Meagher & Flom LLP
Attention: Graham Robinson
Sonia K. Nijjar

Address:

500 Boylston Street, Boston, Massachusetts 02116

Facsimile:

+1 617-573-4822

Email:

graham.robinson@skadden.com
sonia.nijjar@skadden.com

17.1.2 if to Bidder:
For the attention of:

Chief Legal Officer

Address:

c/o Biogen Inc.,
225 Binney Street
Cambridge, MA 02142

Facsimile:

(866) 548-2758

Email:

legaldepartment@biogen.com

Copied to (but shall not
constitute notice to Bidder):

Kiran Sharma

Address:

Ropes & Gray International LLP
60 Ludgate Hill
London EC4M 7AW United Kingdom

Facsimile:

+44 20 3201 1501

Email:

kiran.sharma@ropesgray.com
Zachary Blume
Paul Kinsella

Address:

Ropes & Gray LLP
Prudential Tower
800 Boylston Street
Boston, MA 02199-3600 United States

Facsimile:

+1 617-951-7050

Email:

zachary.blume@ropesgray.com
paul.kinsella@ropesgray.com
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or to such other address, facsimile number or email (as applicable) as may from time to time be notified in writing by the recipient to each
other party as being the recipient’s address, facsimile number or email (as applicable) for notice.
17.2

Any notice given under this Agreement shall, in the absence of earlier receipt, be deemed to have been duly given:
17.2.1

if personally delivered, at the time of delivery;

17.2.2

if sent by international courier, at the time that delivery at the address referred to in Clause 17.1 is acknowledged to the
relevant international courier; or

17.2.3

if sent by facsimile or email transmission, upon receipt by the sender of a transmission report or confirmation (or other
appropriate evidence) that the facsimile or email has been transmitted to and received in full by the addressee,

provided that where delivery or transmission occurs after 5:00 p.m. on a Business Day or on a day which is not a Business Day,
receipt shall be deemed to occur at 9:00 a.m. on the next following Business Day.
18.

19.

Entire Agreement; Severance
18.1

The Transaction Documents constitute the whole and only agreement among the parties relating to the subject matter hereof and
thereof and supersede any previous agreement whether written or oral among the parties in relation to the subject matter hereof and
thereof.

18.2

Each party acknowledges that in entering into this Agreement it is not relying upon any pre-contractual statement that is not set out
in this Agreement.

18.3

No party shall have any right of action against any other party to this Agreement arising out of or in connection with any
pre-contractual statement except to the extent that it is repeated in this Agreement. Nothing in this Clause 18.3 shall limit the
liability of any party in respect of any fraud, fraudulent misrepresentation or misstatement. For the purposes of this Clause 18.3,
pre-contractual statement means any draft, agreement, undertaking, representation, warranty, promise, assurance or arrangement of
any nature whatsoever, whether or not in writing, relating to the subject matter of this Agreement made or given by any person at
any time prior to the date of this Agreement.

18.4

If any provision of this Agreement is declared by any legal or other competent authority to be void or otherwise unenforceable, that
provision shall be severed from the Agreement and the remaining provisions of this Agreement shall remain in full force and effect.

General; No Third Party Rights
19.1

Nothing in this Agreement and no action taken by the parties under this Agreement shall constitute a partnership, association, joint
venture or other co-operative entity among any of the parties.
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20.

21.

19.2

No amendment, variation, change or addition to this Agreement shall be effective or binding on any party unless made in writing
and executed by or on behalf of each of the parties. No waiver of any provision of this Agreement shall be effective unless such
waiver is in writing and executed by or on behalf of the party waiving such provision.

19.3

This Agreement is personal to the parties and no party shall assign, transfer or create a trust over all or any part of the benefit of, or
its rights or benefits under, this Agreement without the prior written consent of the other parties. Notwithstanding the foregoing,
each of the Acquirers may, upon written notice to the Company, assign to an Affiliate controlled by the Acquirers its rights,
interests and obligations under this Agreement of such party, provided that no such assignment shall (i) relieve either of the
Acquirers of their respective obligations hereunder or (ii) adversely impact in any respect the Company or its rights hereunder or
materially impede or delay in any way the Acquisition.

19.4

Except for the Code Expert, the parties do not intend that any term of this Agreement should be enforceable by any person who is
not a party to this Agreement by virtue of the Contracts (Rights of Third Parties) Act 1999 or otherwise.

Governing Law
20.1

This Agreement (together with all documents to be entered into pursuant to it which are not expressed to be governed by another
law) and any non-contractual obligations arising out of or in connection with it shall be governed by and construed in accordance
with English law.

20.2

Without prejudice to the Code Expert procedure prescribed in this Agreement, each of the parties agrees that the courts of England
and Wales shall have exclusive jurisdiction to settle any claim, legal action, proceedings, dispute or matter of difference which may
arise out of or in connection with this Agreement (including claims for set-off or counterclaim) or the legal relationships established
by this Agreement, whether contractual or non-contractual (“Proceedings”).

20.3

Each of the parties irrevocably submits to the exclusive jurisdiction of the courts of England and Wales and waives any objection
to any Proceedings in such courts or on the grounds of venue or on the grounds that such Proceedings have been brought in an
inappropriate forum.

20.4

Each of the parties agrees that a judgment against it in the courts of England and Wales may be enforced against it in any other
jurisdiction in accordance with the laws of that jurisdiction.

Agents for Service of Process
21.1

Bidder shall at all times maintain an agent for service of process in England. Bidder irrevocably appoints Bidco (such entity or any
replacement agent appointed pursuant to Clause 21.3, “Agent”) as its agent for such purpose.

21.2

Without prejudice to any other permitted mode of service, each party agrees that service of any claim form, notice or other
document for the purpose of any Proceedings begun in England shall be duly served upon it if served on the Agent in any manner
permitted by the UK Civil Procedure Rules, whether or not it is forwarded to the party.
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21.3

22.

If for any reason the Agent appointed by any party at any time ceases to act as such, the party shall promptly appoint another such
agent and promptly notify the other parties of the appointment and the new agent’s name and address in accordance with Clause 17.
If the party concerned does not make such an appointment within seven Business Days of such cessation, then any other party may
make such appointment on behalf of, and at the expense of, such defaulting party and if it does so shall promptly notify the other
parties of the new agent’s name and address in accordance with Clause 17.

Obligation of Bidder
Bidder shall ensure that Bidco duly performs, satisfies and discharges on a timely basis each of the covenants, obligations and liabilities
applicable to Bidco under this Agreement, and Bidder shall be jointly and severally liable with Bidco for the due and timely performance and
satisfaction of each of said covenants, obligations and liabilities.

23.

No Survival of Representations and Warranties
None of the representations and warranties contained in this Agreement, the Disclosure Schedules or in any certificate or schedule or other
document delivered by any person pursuant to this Agreement shall survive the Acquisition.
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AS WITNESS WHEREOF this Agreement has been executed and delivered as a deed on the date which first appears above.
Executed and delivered as a DEED by
NIGHTSTAR THERAPEUTICS
PLC
in the presence of:

)
)
)

Witness Signature:

)
)

Witness Name:

/s/ Bryan Yoon

Bryan Yoon

Witness Address:

Witness Occupation:

Attorney
[Signature Page to Implementation Agreement]
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Executed and delivered as a DEED by
BIOGEN SWITZERLAND
HOLDINGS GMBH
in the presence of:

)
)
)

Witness Signature:

)
)

Witness Name:

/s/ Kate Livingston

Kate Livingston

Witness Address:

Witness Occupation:

AD-INDIRECT TAX

Executed and delivered as a DEED by
TUNGSTEN BIDCO LIMITED
in the presence of:

)
)
)

Witness Signature:

)
)

Witness Name:

/s/ Pamela Barry
Pamela Barry

Witness Address:

Witness Occupation:

Assistant Treasurer
[Signature Page to Implementation Agreement]
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Exhibit 99.1
EXECUTION VERSION

SHAREHOLDER’S IRREVOCABLE UNDERTAKING
To:

Biogen Switzerland Holdings GmbH (the “Offeror”)
Neuhofstrasse 30,
6340 Baar,
Switzerland

From: [•]
4 March 2019
Dear Sirs,
Proposed acquisition of Nightstar Therapeutics plc (“NST”) – Deed of Irrevocable Undertaking
1.

We understand that the Offeror intends to make an offer to acquire the entire issued and to be issued share capital of NST (other than treasury
shares and Deferred Shares (as defined in the articles of association of NST)) (the “Acquisition”) which is proposed to be implemented by way of
a scheme of arrangement (the “Scheme”) under Part 26 of the Companies Act 2006 (the “Act”) substantially on the terms and conditions set out
in the press announcement, a draft of which is annexed to this undertaking (the “Press Announcement”).

2.

We understand that the Offeror may, subject to the consent of NST, elect to implement the Acquisition by means of a takeover offer within the
meaning of section 974 of the Act (as announced by the Offeror with consent of NST, an “Offer”). In this undertaking, an “Offer” shall also
include any extended, increased or revised offer by the Offeror made with consent of NST in respect of the Acquisition.

3.

This undertaking sets out the terms and conditions on which we will exercise, or procure the exercise of, the votes attaching to the securities in
NST in which we have an interest as set out in Schedule 1 in favour of the Scheme at any relevant meeting of the members of NST or, if an Offer
is made, accept the Offer when it is made (as applicable).

4.

Notwithstanding any other provision of this undertaking, our obligations in this undertaking are conditional on the terms and conditions of the
Scheme and any Offer being substantially as set out in the Press Announcement and (in either case), subject thereto, or otherwise as may be
agreed between the Offeror and NST or as may be required to comply with the requirements of the High Court of Justice in England and Wales
(the “Court”), the Act or any other legal or regulatory authority or body.

5.

Notwithstanding any other provision in this undertaking, the Offeror agrees that we will have no liability to it or anyone else in connection
with any failure by Citibank, N.A., as depositary in respect of the NST ADRs (as defined below) (the “Depositary”) to act in accordance with
any instructions we give to the Depositary in connection with the NST ADRs pursuant to this undertaking.

Shareholdings
6.

We irrevocably and unconditionally undertake and warrant to the Offeror that:
(a)

we are the sole beneficial and, where indicated in the first column of each of the tables set out in Schedule 1, the sole registered holder
of:
(i)

the number of ordinary shares of £0.01 each in the capital of NST shown in Schedule 1 (collectively, the “NST Shares”); and

(ii)

the number of American depositary receipts, each representing an interest in one ordinary share of £0.01 in the capital of NST,
shown in Schedule 1 (collectively, the “NST ADRs” and, together with the NST Shares, the “NST Securities”)

and have full power and authority to vote (in the case of the NST ADRs, to the extent they carry any right to vote) and sell or procure the
sale of the NST Securities with full title guarantee, free from any lien, charge, option, equity encumbrance, rights of pre-emption, legal
or other restrictions, together with all rights (including but not limited to any voting rights and the right to receive and retain in full all
dividends of any nature and other distributions (if any) hereafter declared, made or paid subject to the matters referred to in the Press
Announcement) attaching to or enjoyed by them as envisaged by the terms of the Acquisition;
(b)

the information set out in Schedule 1 regarding the NST Securities is complete and accurate and, other than as set out in Schedule 1, we
do not have any interest in any securities or shares of NST or any rights to subscribe for, purchase or otherwise acquire any securities or
shares of NST; and

(c)

we have full power and authority to enter into this undertaking and to perform the obligations under it in respect of the NST Securities.
For the purposes of this paragraph 6, a person will be treated as having an interest in securities if:
(i)

he owns them;

(ii)

he has the right (whether conditional or absolute) to exercise or direct the exercise of the voting rights attaching to them or has
general control of them;

(iii)

by virtue of any agreement to purchase, option or derivative he:
(1)

has the right or option to acquire them or call for their delivery; or

(2)

is under an obligation to take delivery of them,

whether the right, option or obligation is conditional or absolute and whether it is in the money or otherwise; or
(iv)

he is party to any derivative:
(1)

whose value is determined by reference to their price; and

(2)

which results, or may result, in his having a long position in them.

Dealings
7.

Subject to paragraph 14 below, we undertake to the Offeror that before the earliest to occur of (i) the Scheme becoming effective and (ii) an
Offer, if made by the Offeror, being declared unconditional in all respects, we shall not ourselves or permit any registered holder (if different) to:

(a)

sell, transfer, loan, charge, encumber, grant any option over or otherwise dispose of any NST Securities or any other shares or securities
in NST issued, allotted or transferred to us or otherwise acquired by us before then (“Further NST Securities”) other than pursuant to the
Scheme, or an acceptance of the Offer if made;

(b)

accept any other offer (whether such offer is to be implemented by way of a takeover offer, scheme of arrangement, merger or other
business combination of any nature whatsoever) in respect of the shares or securities referred to in paragraph 7(a); or

(c)

(other than pursuant to the Scheme or the Offer, if made) enter into any agreement or arrangement or incur any obligation:
(i)

to do any of the acts referred to in paragraphs 7(a) or 7(b) in relation to, or operating by reference to, the NST Securities or any
Further NST Securities; or

(ii)

which, in relation to the NST Securities or any Further NST Securities, would or might restrict or impede our complying with
the terms of this undertaking,

and for the avoidance of doubt, references in paragraphs 7(b) and 7(c) to any acceptance of an offer or any agreement, arrangement or
obligation includes any acceptance of an offer or agreement, arrangement or obligation whether or not legally binding or subject to any
condition or which is to take effect if the Scheme is withdrawn, if the Offer closes or lapses or if this undertaking ceases to be binding or
upon or following any other event.
Undertaking to vote in favour of the Scheme
8.

In consideration of the Offeror agreeing to be bound by the Scheme in the event that the Scheme becomes effective, we undertake to the Offeror
to attend (either in person or by proxy) any meeting of NST’s shareholders convened by order of the Court pursuant to section 896 of the Act to
consider and approve the Scheme (“Court Meetings”) and any general or class meeting of NST convened in order to consider and approve
measures required to implement the Scheme (“Shareholders’ Meetings”) and, from the time the Scheme is announced until this undertaking
terminates in accordance with paragraph 14 below, will exercise and procure the exercise of the votes (whether on a show of hands, a poll or
otherwise) attaching to the NST Shares (and any other shares in NST which we acquire and which are capable of voting at the Court Meetings
and/or the Shareholders’ Meetings (“Further NST Shares”)) in favour of the Scheme at any Court Meeting and in order to give effect to any
measures required to implement the Scheme. In particular, but without limiting the foregoing, we undertake to the Offeror that we shall or shall
procure that, after the posting of the circular to be issued by NST to its shareholders containing, inter alia, the Scheme (the “Scheme
Document”) (and without prejudice to any right to attend and vote in person at any Court Meeting and any Shareholders’ Meeting), we shall
return or shall procure the return of the signed forms of proxy accompanying the Scheme Document (completed and signed and voting in favour
of the resolutions to approve the Scheme and any measures required to implement the Scheme) as soon as possible and in any event within
seven days after the posting of the Scheme Document.

9.

In respect of the NST ADRs we undertake to instruct the Depositary to exercise the votes (whether on a show of hands, a poll or otherwise)
attaching to the underlying NST ordinary shares which are represented by the NST ADRs in favour of the Scheme at any Court Meeting and any
measures required to implement the Scheme and to return forms of proxy on the same basis as set forth in paragraph 8 above.

Undertaking to accept the Offer
10.

In consideration of the Offeror’s agreement to make the Acquisition, we irrevocably and unconditionally undertake that if an Offer is made by
the Offeror:
(a)

we shall accept or procure acceptance of the Offer in respect of the NST Securities in accordance with the procedure for acceptance set
out in the formal document containing the Offer (the “Offer Document”, including any additional document reflecting any extended,
increased or revised terms) not later than seven days after the Offeror posts the Offer Document to NST Shareholders;

(b)

we shall accept or procure the acceptance of the Offer in respect of any Further NST Securities in accordance with the procedure for
acceptance set out in the Offer Document not later than seven days after the date we first become able so to accept or procure acceptance
of the Offer;

(c)

we shall promptly forward or procure the forwarding of, in respect of any NST Securities or Further NST Securities held in certificated
form, the relevant certificate(s) to the Offeror or its nominated representative (or a form of indemnity acceptable to the directors of the
Company in respect of any lost certificate(s)) at the time of acceptance and, in respect of any NST Securities or Further NST Securities
held in uncertificated form, shall promptly take any action which may be reasonably required by the Offeror or its nominated
representative in accordance with normal market practice in a takeover;

(d)

notwithstanding that the terms of an Offer will confer a right of withdrawal on accepting shareholders, I will not, and, to the extent that I
am not the registered holder of the NST Securities, will procure that such registered holder will not, withdraw acceptances in respect of
the NST Securities; and

(e)

the Offeror shall acquire the NST Securities and any Further NST Securities from us with full title guarantee, free from any lien, charge,
option, equity encumbrance, rights of pre-emption, legal or other restrictions, together with all rights (including but not limited to any
voting rights and the right to receive and retain in full all dividends of any nature and other distributions (if any) hereafter declared,
made or paid subject to the matters referred to in the Press Announcement) attaching to or enjoyed by them as envisaged by the terms of
the Offer.

Documentation
11.

We irrevocably and unconditionally consent to:
(a)

the inclusion of references to us and particulars of this irrevocable undertaking and our legal and beneficial holdings of the relevant
securities of NST in any press announcement or other document issued by or on behalf of the Offeror or NST in connection with the
Acquisition; and

(b)

this undertaking being published on a website.

12.

We irrevocably and unconditionally shall:
12.1.1 promptly give you all information and any assistance as you may reasonably require for the preparation of any such announcement or
document in order to comply with the requirements of the Court, the Act and any other legal or regulatory requirement or body (but will
not be required to take responsibility for any information or other matters other than factual information relating solely to ourselves);
and
12.1.2 immediately notify you in writing of any material change in the accuracy or impact of any information previously given to you or in the
event of any breach of the undertakings, representations or warranties set out herein.

Confidentiality and Market Conduct
13.

Subject to and save to the extent required by law or regulation or by any court of competent jurisdiction or any stock exchange in accordance
with whose regulations we or NST or the Offeror is required to comply, we shall keep confidential the possibility, terms and conditions of the
Acquisition and the existence and terms of this undertaking until the Press Announcement is released or the information is otherwise in the
public domain, provided that we may disclose the same to NST, the Offeror and their respective advisers. The obligations in this paragraph shall
survive termination of this undertaking.

Termination
14.

15.

The undertakings, warranties, consents, waivers, agreements and obligations in this undertaking are conditional upon the issue of the Press
Announcement by noon (London time) on 5 March 2019 or such later time or date as we may agree and (save as expressly provided for herein)
will only lapse and cease to have effect to the extent not already undertaken and without prejudice to any liability for antecedent breach:
(a)

if the Scheme or Offer (as applicable) does not become effective, lapses or is withdrawn without becoming or being declared
unconditional in accordance with its terms; or

(b)

if the Offeror announces, with the consent of any relevant authority (if required) and before the Scheme Document or Offer Document is
posted, that it does not intend to proceed with the Acquisition and no new, revised or replacement Scheme or Offer is announced by the
Offeror at the same time or within 28 days thereafter; or

(c)

if the Scheme or Offer (as applicable) does not become effective by 4 September 2019 but will extend to such later date as we agree in
writing; or

(d)

if the implementation agreement entered into between Bidder, Tungsten Bidco Limited and the NST in connection with the Acquisition
has been terminated in accordance with its terms.

We hereby acknowledge that we have not entered into this undertaking relying on any statement or representation, whether or not made by the
Offeror or its advisers (or any of their respective directors, officers, employees or agents) and we acknowledge that nothing in this undertaking
obliges the Offeror to despatch the Press Announcement or the Scheme Document or the Offer Document. This undertaking contains the whole
agreement between the Offeror and us relating to the subject matter of this undertaking at the date hereof, to the exclusion of any terms implied
by law which may be executed by contract.

16.

The Offeror undertakes to be bound by the Scheme in the event that the Scheme becomes effective. The obligations on the Offeror hereunder are
conditional upon receipt by the Offeror of:
(a)

undertakings substantially in the terms agreed with the Offeror from each of the directors of NST in respect of their respective shares in
the capital of NST, by noon (London time) on 4 March 2019 (or such later time and/or date as the Offeror may determine); and

(b)

confirmation in terms satisfactory to the Offeror that the board of directors of NST has unanimously approved the issue of the Press
Announcement including a statement that the board of directors of NST intends unanimously to recommend that its shareholders vote in
favour of the Scheme and such approval and recommendation not having been withdrawn or qualified prior to publication of the
Scheme Document.

17.

This undertaking shall not oblige the Offeror to proceed with the Acquisition.

18.

We acknowledge that, except to the extent otherwise specified, our obligations, undertakings, representations and warranties set out in this
undertaking are unconditional and irrevocable. Time shall be of the essence in connection with any deadline or time for performance referred to
in this undertaking.

19.

We acknowledge that damages would not be an adequate remedy for breach of the obligations contained in this undertaking and we further
undertake that we will not assert otherwise in any proceeds relating hereto. We acknowledge that the Offeror shall be entitled to seek the
remedies of specific performance, injunctive relief or other equitable relief and no proof of special damages shall be necessary for the
enforcement by the Offeror of its rights hereunder by such remedies.

Governing Law and Jurisdiction
20.

This undertaking and any claim, dispute or difference (including non-contractual claims, disputes or differences) arising out of or in connection
with it or its subject matter shall be governed by, and construed in accordance with, English law.

21.

We irrevocably agree to submit to the exclusive jurisdiction of the courts of England to settle any claim, legal action, proceeding, dispute or
matter of difference (including non-contractual claims, disputes or differences) which may arise out of or in connection with this undertaking or
its subject matter (including a dispute regarding the existence, validity, formation, effect, interpretation, performance or termination of this
undertaking) and that accordingly any proceedings be brought in such courts.

SCHEDULE 1
INTERESTS IN NST
Interests in Shares
Registered Holder

Beneficial Owner
(if different)

Number of ordinary
shares of £0.01 each

Beneficial Owner
(if different)

Number of American
depositary receipts, each
representing ordinary
shares of £0.01 each

Interests in ADRs

Registered Holder

ANNEX
Press Announcement

EXECUTED and DELIVERED as a
DEED by NEW ENTERPRISE
ASSOCIATES
acting by
, authorised
signatory
in the presence of:
(Signature of witness)
(Witness name)
(Witness occupation)
(Witness address)
[Signature Page to Shareholder Irrevocable]

Exhibit 99.2
EXECUTION VERSION

DIRECTOR’S IRREVOCABLE UNDERTAKING
To:

Biogen Switzerland Holdings GmbH (the “Offeror”)
Neuhofstrasse 30,
6340 Baar,
Switzerland

From: [Director]
c/o Nightstar Therapeutics plc
9-10 Midford Place
London, England, W1T 5BJ, United Kingdom
March 4, 2019
Dear Sirs
Proposed acquisition of Nightstar Therapeutics plc (“Nightstar”) – Deed of Irrevocable Undertaking
Defined terms in this undertaking have the meaning given to them in Schedule 1 (Definitions).
1.

In consideration of Offeror agreeing to implement the Acquisition on the terms and conditions referred to in paragraph 3, I the undersigned
hereby, subject to paragraph 7, irrevocably and unconditionally represent, warrant and undertake as follows:
(a)

either my spouse, civil partner, de facto partner or similarly-related person (a “Spouse”) is, or I am, the beneficial holder of the number of
ordinary shares of £0.01 each in the capital of Nightstar (collectively, the “Nightstar Shares”) and the number of American depositary
receipts, each representing an interest in one ordinary share of £0.01 in the capital of Nightstar (collectively, the “Nightstar ADRs” and,
together with the Nightstar Shares, the “Nightstar Securities”) in each case reported on the last Initial Statement of Beneficial
Ownership on Form 3 and Statement of Changes in Beneficial Ownership on Form 4 filed be me or on my behalf with the U.S. Securities
and Exchange Commission prior to the date hereof (together, the “Section 16 Filings”) and either my Spouse has, or I have, full power
and authority to vote and sell the Nightstar Securities as beneficial owner with full title guarantee, free from all Encumbrances, together
with all rights attaching to or enjoyed by them, including but not limited to any voting rights the right to all dividends and other
distributions (if any) announced, declared, made or paid on or after the date of this undertaking, subject to the terms of the Acquisition;

(b)

the information set out in the Section 16 Filings is complete and accurate and, other than as set out in the Section 16 Filings, my Spouse
and I do not have any Interest or short position in any securities or shares of Nightstar or any rights to subscribe for, purchase or
otherwise acquire any securities or shares of Nightstar;

(c)

I shall not, and shall procure that my Spouse does not, prior to this undertaking lapsing in accordance with paragraph 7, acquire any
further shares, or securities convertible into shares, in Nightstar or any Interests in such shares or securities;

(d)

I have not, and my Spouse has not, accepted any offer to dispose of all or any of the Nightstar Securities and I shall not, and shall
procure that my Spouse does not, save pursuant to the Acquisition, prior to this undertaking lapsing in accordance with paragraph 7,
sell, transfer, loan, charge, grant any option or Encumbrance over or otherwise dispose of all or any of the Nightstar Securities or any
Interest therein;

(e)

I have not, and my Spouse has not, accepted any offer to dispose of all or any of the Nightstar Securities and I shall not, and shall
procure that my Spouse does not, accept any offer in respect of all or any of the Nightstar Securities that is made in competition with the
Acquisition or vote in favour of any resolution in respect of any other offer (including any offer to be implemented by way of a scheme
of arrangement) which is proposed in competition with the Acquisition;

(f)

I shall not (other than pursuant to the Acquisition or in accordance with the terms of this undertaking) enter into any agreement or
arrangement or permit any agreement or arrangement to be entered into or incur any obligation or permit any obligation to arise:
(i)

in relation to, or operating by reference to, the Nightstar Securities;

(ii)

to do any of the acts referred to in paragraphs 1(c), 1(d) or 1(e) (inclusive); or

(iii)

which would or would reasonably be expected to restrict or impede my voting in favour of the Scheme or my acceptance of the
Offer in respect of the Nightstar Securities or otherwise preclude me from complying with my obligations under this paragraph
1,

and references to any acceptance of any offer or any agreement, arrangement or obligation shall include any such acceptance of an offer
or agreement, arrangement or obligation whether or not subject to any conditions or which is to take effect upon or following the
closing (or, if applicable, becoming effective) or lapsing of the Acquisition or upon or following this undertaking ceasing to be binding
or upon or following any other event;
(g)

I have full power and authority and the right (and will at all times continue to have all relevant power and authority and the right) to
enter into this undertaking and, to perform my obligations under it in accordance with its terms;

(h)

unless the Offeror elects to implement the Acquisition by way of an Offer:
(i)

I will (or to the extent that I am not the registered holder of the relevant shares will procure that the registered holder of such
shares will) in person or by proxy exercise all voting rights attaching to the Nightstar Securities to vote in favour of all
Relevant Resolutions (as defined below) proposed at any general or class meeting (collectively, the “Shareholders’
Meetings”) and at any Court convened meeting (collectively, the “Court Meetings”) of Nightstar to be convened and held in
connection with the Scheme, or at any adjournment of any such meeting;

(ii)

I will (or to the extent that I am not the registered holder of the relevant shares will procure that the registered holder of such
shares will) after the posting of the circular to Nightstar shareholders in respect of the Scheme (the “Scheme Document”) (and
without prejudice to my right to attend and vote in person at any Shareholders’ Meeting and Court Meeting), return the signed
forms of proxy
2

enclosed with the Scheme Document (completed and signed and voting in favour of the Relevant Resolutions in respect of all
of the Nightstar Securities) in accordance with the instructions printed on those forms of proxy, as soon as possible and in any
event within seven days after the posting of the Scheme Document (and, unless instructed to do so by the Offeror, shall not
thereafter revoke any such forms of proxy, either in writing or by voting in person at the Court Meeting or the Shareholders’
Meeting or otherwise). Furthermore, I shall not, and shall procure that my Spouse does not, without the consent of the Offeror,
requisition, or join in requisitioning, any general or class meeting of Nightstar for the purposes of voting on any resolution
other than contemplated by this undertaking.
(i)

(j)

if the Offeror elects to implement the Acquisition by way of an Offer:
(i)

I will accept (or to the extent that I am not the registered holder of the Nightstar Securities procure the acceptance of) the Offer
in respect of all the Nightstar Securities not later than 5.00 p.m. on the seventh day after the date of the Offer Document;

(ii)

notwithstanding that the terms of an Offer will confer a right of withdrawal on accepting shareholders, I will not, and, to the
extent that I am not the registered holder of the Nightstar Securities, will procure that such registered holder will not, withdraw
acceptances in respect of the Nightstar Securities;

(iii)

I will transfer (or procure the transfer by my Spouse of) the Nightstar Securities pursuant to the Offer with full title guarantee,
free from all Encumbrances or restrictions of any nature and together with all rights now or hereafter attaching thereto
including voting rights and all rights to all dividends and/or other distributions hereafter declared, made or paid except as
otherwise referred to in the terms of the Offer; and

(iv)

I shall promptly forward or procure the forwarding of, in respect of any Nightstar Securities held in certificated form, the
relevant certificate(s) to the Offeror or its nominated representative (or a form of indemnity acceptable to the directors of
Nightstar in respect of any lost certificate(s)) at the time of acceptance and, in respect of any Nightstar Securities held in
uncertificated form, shall promptly take any action which may be required by the Offeror or its nominated representative;

subject to paragraph 2, until such time as the Scheme is approved by the shareholders of Nightstar and the Court or the Offer is declared
unconditional in all respects I shall promptly:
(i)

exercise or procure the exercise of the votes attaching to the Nightstar Securities on a Relevant Resolution only in accordance
with the directions of the Offeror; and

(ii)

exercise or procure the exercise of the rights attaching to the Nightstar Securities only in accordance with the directions of the
Offeror in order to requisition or join in requisitioning any general meeting of Nightstar for the purposes of considering a
Relevant Resolution;
3

(k)

if so requested by the Offeror, upon the Scheme being approved by the members of Nightstar and the Court, or the Offer becoming or
being declared unconditional in all respects, I will resign my office as a director (but not as an employee) of Nightstar and any
subsidiary or subsidiary undertaking of Nightstar and enter into, sign and deliver to the Offeror and Nightstar an undertaking of
resignation in respect of my position as director in the terms annexed;

(l)

in so far as I am not the registered holder of any Nightstar Securities, I will procure the delivery by the registered holder of such Nightstar
Securities of a duly executed undertaking to vote in favour of the Scheme and/or to accept the Offer in respect of such Nightstar
Securities substantially in the form of the undertakings herein within seven days of the date of this undertaking; and

(m)

this paragraph 1 (if and to the extent applicable) shall not restrict me from (i) exercising any options under any of Nightstar’s share
option schemes, or (ii) selling such number of Nightstar Securities as may be required to cover my liability for income tax and/or
employee social security contributions in respect of the exercise of any such options or vesting of awards.

Documentation
2.

I irrevocably and unconditionally consent to (and shall procure that my Spouse irrevocably and unconditionally consents to):
(a)

the issue of a press announcement in relation to the Acquisition (by the way of the Scheme) (the “Scheme Press Announcement”)
incorporating references (if any) to my Spouse and me substantially in the form and context in which they appear therein;

(b)

the issue of a press announcement in relation to an Offer (the “Offer Press Announcement”) incorporating references (if any) to my
Spouse and me substantially in the form and context in which they appear in the Scheme Press Announcement, as the Offeror may deem
necessary or appropriate;

(c)

the inclusion of references to my Spouse and me, and particulars of this undertaking and our legal and beneficial holdings of relevant
securities of Nightstar in the Press Announcement and any Scheme Document or Offer Document, and any other announcement made, or
document issued, by or on behalf of the Offeror or Nightstar in connection with the Acquisition; and

(d)

this undertaking being published on a website.

3.

The terms and conditions of the Acquisition will be as set out in the Scheme Press Announcement or on such other terms as may be determined
by the Offeror, subject to such variation as may be required to comply with the requirements of any Relevant Authority.

4.

All references in this undertaking to the Acquisition, the Scheme or the Offer (as the case may be) shall:
(a)

mean any scheme of arrangement or offer that may be made by or on behalf of the Offeror to acquire all of the issued and to be issued
share capital of Nightstar (other than that already owned by the Offeror or any entity in the same group as the Offeror) on the terms of the
Scheme Press Announcement or on such other terms as may be agreed by the Offeror and Nightstar, subject to such variation as may be
required to comply with the requirements of any Relevant Authority; and
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(b)

include any new, increased or revised scheme of arrangement or offer for the acquisition by the Offeror of all of the issued and to be
issued share capital of Nightstar (other than that already owned by the Offeror or any entity in the same group as the Offeror), provided
that any such scheme of arrangement or offer in all material respects is, in the good faith determination of the Offeror and Centerview
Partners LLC (as financial adviser to Nightstar), no less favorable to holders of ordinary shares (or options over shares in Nightstar under
Nightstar’s existing employee share option schemes) in Nightstar than the terms set out in the Scheme Press Announcement.

5.

All references in this undertaking to Nightstar Securities shall include any shares or depositary receipts in Nightstar (as the case may be) issued,
allotted or transferred to or granted to my Spouse or me, as the case may be, (“Further Nightstar Securities”) prior to the Scheme Record Time
or while the Offer remains open for acceptance.

6.

In this undertaking, a “Relevant Resolution” means any resolution (whether or not amended) which is proposed at a Shareholders’ Meeting or
at any adjournment thereof or at any other class or general meeting of Nightstar, the passing or rejection of which is necessary for or would
assist the implementation of the Scheme or the Offer might otherwise impact the success of the Scheme or the Offer, or which might reasonably
be expected to impede or frustrate the Scheme or the Offer in any way, including, but not limited to, any resolution relating to a proposal by a
person other than the Offeror to acquire (or have issued to it) any shares in the capital of Nightstar. Resolutions to adjourn a Court Meeting or a
Shareholders’ Meeting and a resolution to amend a Relevant Resolution, shall also be Relevant Resolutions.

Termination
7.

My undertakings, warranties, consents, waivers, agreements and obligations in this undertaking are conditional upon the issue of the Press
Announcement and (save as expressly provided for herein) will lapse and cease to have effect to the extent not already undertaken and without
prejudice to any liability for antecedent breach if:
(a)

the Press Announcement is not released by noon (London time) on 4 March 2019 or such later time or date as the Offeror and Nightstar
may agree in writing; or

(b)

the Scheme Document or Offer Document, as the case may be, is not posted within 15 Business Days following the date Nightstar has
cleared comments received from the SEC, if any, on such document (or such later date as the Offeror and Nightstar agree in writing); or

(c)

if the Scheme or Offer (as applicable) does not become effective, lapses or is withdrawn without becoming or being declared
unconditional in accordance with its terms; or

(d)

the Offeror announces, with the consent of any Relevant Authority (if required) and before the Scheme Document or Offer Document is
posted, that it does not intend to proceed with the Acquisition; or

(e)

the Scheme or Offer lapses or is withdrawn or otherwise becomes incapable of becoming effective or has not become effective on or
before 4 September 2019 (or such later date as the Offeror and Nightstar agree in writing and that the Court, if required, approves).

8.

The obligation to implement the Acquisition (referred to in paragraph 1 of this undertaking) is conditional upon the Offeror determining, in its
sole discretion, to issue the Press Announcement with respect to the Acquisition which is publicly recommended by the board of directors of
Nightstar.

9.

I hereby acknowledge that I have not entered into this undertaking relying on any statement or representation, whether or not made by the
Offeror or its advisers (or any of their respective directors, officers, employees or agents) and I acknowledge that nothing in this undertaking
obliges the Offeror to despatch the Press Announcement or the Scheme Document or the Offer Document.
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Power of Attorney
10.

We irrevocably, unconditionally and by way of security for our obligations hereunder appoint each of the Offeror and any director or officer of
the Offeror to be our attorney to execute on our behalf proxy forms for any Court Meeting or Shareholders’ Meeting or forms of acceptance to
be issued with the Offer Documents in respect of the Nightstar Securities and to sign, execute, and deliver any documents and do all acts and
things as may be necessary for or incidental to the acceptance of the Scheme or the Offer (as applicable) and/or performance of our obligations
under this undertaking.

Independent Advice
11.

I recognise that Ropes & Gray LLP and Goldman Sachs & Co (together, the “Advisers”) are acting on behalf of the Offeror and, as such I am not
a client of the Advisers. I have taken my own independent financial and legal advice in agreeing to execute this undertaking.

12.

Neither the Advisers nor the Offeror has any responsibility to me to ensure that this undertaking is suitable for execution by me or otherwise. I
confirm that I have been given an adequate opportunity to consider whether or not to give this undertaking and to obtain independent advice.

Binding Effect
13.

This undertaking shall bind my estate and personal representatives except in relation to those obligations that relate to my position as a director
of Nightstar.

Third Party Rights
14.

A person who is not a party to this undertaking has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this
undertaking.

Governing Law and Jurisdiction
15.

This undertaking and any claim, dispute or difference (including non-contractual claims, disputes or differences) arising out of or in connection
with it or its subject matter shall be governed by, and construed in accordance with, English law.

16.

I irrevocably agree to submit to the exclusive jurisdiction of the courts of England to settle any claim, legal action, proceeding, dispute or
matter of difference (including non-contractual claims, disputes or differences) which may arise out of or in connection with this undertaking or
its subject matter (including a dispute regarding the existence, validity, formation, effect, interpretation, performance or termination of this
undertaking) and that accordingly any proceedings be brought in such courts.

Miscellaneous
17.

This undertaking shall not obligate the Offeror to proceed with the Acquisition.

18.

We acknowledge that, except to the extent otherwise specified, our obligations, undertakings, representations and warranties set out in this
undertaking are unconditional and irrevocable; time shall be of the essence in connection with any deadline or time for performance referred to
in this undertaking.

19.

We acknowledge that damages would not be an adequate remedy for breach of the obligations contained in this undertaking and we further
undertake that we will not assert otherwise in any proceedings relating hereto. We acknowledge that the Offeror shall be entitled to seek the
remedies of specific performance, injunctive relief or other equitable relief and no proof of special damages shall be necessary for the
enforcement by the Offeror of its rights hereunder.
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20.

This undertaking is given in my capacity as a shareholder of Nightstar and without prejudice to any statutory or fiduciary obligations I may
have in my capacity as a director of Nightstar.
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EXECUTED and DELIVERED as a DEED by
Signature:
Name:
in the presence of:
Signature of witness:
Name:
Address:

Occupation:
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DEFINITIONS
In this undertaking:
Acquisition

means the proposed recommended acquisition by, or on behalf of, the Offeror of the whole of the issued and to be
issued share capital of Nightstar, by way of the Scheme or, if the Offeror so elects and subject to the consent of
Nightstar, an Offer

“Business Day”

a day (other than Saturday, Sunday or a public holiday) on which banks in the City of London and New York City
are open for business generally;

Court

means the High Court of Justice of England and Wales

Court Meeting

has the meaning set out in paragraph 1(h)(i)

Encumbrance

means any charge, mortgage, lien, hypothecation, judgment, encumbrance, easement, security, title retention,
preferential right, right of pre-emption, trust arrangement, or any other security interest or any other agreement or
arrangement having a commercial effect analogous to the conferring of security or similar right in favour of any
person

Interest

a person will be treated as having an interest in securities if:
(a) he owns them;
(b) he has the right (whether conditional or absolute) to exercise or direct the exercise of the voting rights
attaching to them or has general control of them;
(c) by virtue of any agreement to purchase, option or derivative he:
(i) has the right or option to acquire them or call for their delivery; or
(ii) is under an obligation to take delivery of them,
whether the right, option or obligation is conditional or absolute and whether it is in the money or otherwise;
or
(d) he is party to any derivative:
(i) whose value is determined by reference to their price; and
(ii) which results, or may result, in his having a long position in them.

Nightstar ADRs

has the meaning set out in paragraph 1(a)

Nightstar Securities

has the meaning set out in paragraph 1(a)

Nightstar Shares

has the meaning set out in paragraph 1(a)
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Offer

means the implementation of the Acquisition by means of a takeover offer as defined in Chapter 3 of Part 28 of the
Companies Act 2006, and subject to the consent of Nightstar under the terms of the implementation agreement
between Nightstar, the Offeror and a wholly-owned subsidiary of the Offeror in connection with the Acquisition

Offer Document

means the formal document containing, inter alia, the Offer

Offer Press Announcement

has the meaning set out in paragraph 2(b)

Press Announcement

means the Scheme Press Announcement and/or the Offer Press Announcement

Relevant Authority

means the Nasdaq Global Select Market or any other relevant exchange or regulatory authority

Relevant Resolution

has the meaning set out in paragraph 6

Scheme

means the implementation of the Acquisition by means of a scheme of arrangement of Nightstar under Part 26 of
the Companies Act 2006

Scheme Document

means the circular to be issued by Nightstar to its shareholders containing, inter alia, the Scheme

Scheme Press Announcement

has the meaning set out in paragraph 2(a)

Shareholders’ Meetings

has the meaning set out in paragraph 1(h)(i)
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ANNEX
Director’s Resignation
To: The Directors
Nightstar Therapeutics plc (the “Company”)
c/o Nightstar Therapeutics plc
9-10 Midford Place
London, England, W1T 5BJ, United Kingdom
_________2019
Recommended Acquisition by Biogen Switzerland Holdings GmbH (the “Offeror”) for the entire issued and to be issued share capital of the
Company
I, [Director], hereby resign my office as director of the Company with effect from the date hereof and, without prejudice to (i) my contractual rights to
any outstanding unpaid fees or disbursements due to me from the Company in relation to my appointment as a director of the Company; (ii) the
Company’s indemnification of me pursuant to the articles of association thereof; and (iii) any protection afforded to me under any directors and officers
insurance policy operated by the Company, I acknowledge and confirm that I have no claims against the Company, its directors, officers or employees
whether under any contract of employment with the Company or under any statutory provision or otherwise for damages for wrongful dismissal or
redundancy or compensation for loss of office or unfair dismissal, discrimination or breach of contract or otherwise in relation to my resignation as
director. To the extent that any such claim or obligation exists or may exist, I irrevocably and unconditionally waive such claim or obligation and
release the Company and any such other persons referred to above (and in that capacity) from any liability whatsoever in respect of any such claim or
obligation.
In witness whereof this document has been duly executed and delivered as a deed the day and year first above written.
SIGNED by
in the presence of:
Witness:

)
)
)
Signature
Name
Address
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Exhibit 99.3
Nightstar Therapeutics plc reaches agreement to be acquired by Biogen
•

Biogen to acquire Nightstar for US$ 25.50 per share in cash

•

Transaction expected to be completed by mid-year 2019

4 March 2019
WALTHAM, Mass. and LONDON, 4 March 2019 (GLOBE NEWSWIRE) – Nightstar Therapeutics plc (“Nightstar”) (NASDAQ: NITE), a clinical-stage
gene therapy company developing treatments for rare inherited retinal diseases and Biogen Inc. (“Biogen”) are pleased to announce that they have
reached agreement on the terms of a recommended acquisition whereby the entire issued and to be issued share capital of Nightstar will be acquired by
Tungsten Bidco Limited (a newly-incorporated company and wholly-owned subsidiary of Biogen Switzerland Holdings GmhH) (“Bidder”). It is
intended that the Acquisition will be implemented by means of a U.K. Court-sanctioned scheme of arrangement under Part 26 of the U.K. Companies
Act 2006.
Under the terms of the Acquisition, Nightstar Shareholders will be entitled to receive USD 25.50 in cash for each Nightstar Share. The terms of the
Acquisition values Nightstar’s entire issued and to be issued share capital at approximately USD 877 million and the terms of the Acquisition represent
a premium of approximately 70 per cent. to the 30 trading day volume-weighted average price per Nightstar ADR of USD 15.02 for the period from
17 January 2019 to 1 March 2019 (being the last practicable date prior to the date of this Announcement).
Commenting on the Acquisition, David Fellows, Chief Executive Officer of Nightstar, said:
“Our agreement with Biogen will give us the platform and resources to expand our mission to maintain and restore sight in patients with inherited
retinal diseases. This transaction accelerates treatment to patients through Nightstar’s key retinal gene therapy programs that modify or halt
progression of blindness. Together, with Biogen’s expertise in rare diseases, worldwide reach and extensive resources, we will dramatically improve
the lives of patients around the world who currently have no treatment options. We are proud of what Nightstar has accomplished, and we thank our
team for their tireless work to improve the lives of our patients and their families.”
Commenting on the Acquisition, Chris Hollowood, Chairman of Nightstar, said:
“Over the last six years since foundation in 2013, Nightstar has established itself as one of the global leaders in retinal gene therapies. I am proud of
Nightstar’s achievements, delivering two proof-of-concept programs and building a world class organisation. We look forward to seeing the next
chapter of Nightstar’s journey under Biogen’s ownership, as it works to achieve its ultimate ambition of delivering transformational treatments to
patients.”
Acquisition details
It is intended that the Acquisition will be implemented by means of a U.K. Court-sanctioned scheme of arrangement under Part 26 of the Companies
Act (or, if Biogen elects, subject to the consent of Nightstar and subject to the terms of the Implementation Agreement, an Offer). The Acquisition is
conditional on, among other things: (i) the approval of Nightstar Shareholders at the Court Meeting and the passing of the resolutions by Nightstar
Shareholders at the General Meeting; and (ii) the sanction of the Scheme by the U.K. Court; and (iii) approval from competition authorities in the U.S
and Germany. The Acquisition does not require the approval of Biogen Shareholders.
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The Acquisition is expected to become Effective by mid-year 2019, subject to the satisfaction (or, where applicable, waiver) of the Conditions set out
in Appendix I to this Announcement.
Further details of the Acquisition will be contained in the Scheme Document which is intended to be posted to Nightstar Shareholders along with
notices of the Court Meeting and General Meeting and the Forms of Proxy within 15 Business Days following the date Nightstar has cleared comments
received from the U.S. Securities and Exchange Committee (“SEC”), if any, on such document, unless Nightstar and Bidder otherwise agree to a later
date.
Centerview Partners is acting as lead financial advisor to Nightstar. Jefferies LLC is also acting as financial advisor to Nightstar. Skadden, Arps, Slate,
Meagher & Flom LLP is acting as legal counsel to Nightstar.
About Nightstar
Nightstar is a leading clinical-stage gene therapy company focused on developing and commercializing novel one-time treatments for patients
suffering from rare inherited retinal diseases that would otherwise progress to blindness. Nightstar’s lead product candidate, NSR-REP1, is currently in
Phase 3 development for the treatment of patients with choroideremia, a rare, degenerative, genetic retinal disorder that has no treatments currently
available and affects approximately one in every 50,000 people. Positive results from a Phase 1/2 trial of NSR-REP1 were published in Nature
Medicine in 2018, in The New England Journal of Medicine in 2016, and in The Lancet in 2014. Nightstar’s second product candidate, NSR-RPGR, is
currently being evaluated in a clinical trial known as the XIRIUS trial for the treatment of patients with X-linked retinitis pigmentosa, an inherited
X-linked recessive retinal disease that affects approximately one in every 40,000 people. In September 2018, Nightstar announced positive preliminary
safety and efficacy data from the XIRIUS trial for the first five cohorts (combined n=15) of the dose escalation study at the EURETINA medical
meeting.
For more information about Nightstar or its clinical trials, please visit www.nightstartx.com.
This summary should be read in conjunction with, and is subject to, the full text of this Announcement (including its Appendices).
The Acquisition will be subject to the Conditions and further terms that are set out in Appendix I, and to the full terms and conditions which will be
set out in the Scheme Document. Appendix II contains the bases and sources of certain information used in this Announcement. Appendix III
contains details of the irrevocable undertakings received in relation to the Acquisition that are referred to in this Announcement. Appendix IV
contains definitions of terms used in this Announcement.
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Enquiries:
Nightstar
Investor Information

investors@nightstartx.com

Media Enquiries

media@nightstartx.com

Information

info@nightstartx.com

Centerview Partners (Financial adviser to Nightstar)
Alan Hartman

+1 212 380 2665

Andrew Rymer

+1 212 429 2349

James Hartop

+44 (0)20 7409 9730

Finsbury (PR adviser to Nightstar)
Kal Goldberg

+1 646 805 2005

Chris Ryall

+1 646 306 0747

Nicholas Leasure

+1 646 805 2814

Skadden (Legal adviser to Nightstar)
Scott Hopkins

+44 (0)20 7519 7187

Graham Robinson

+1 617 573 4850

Sonia Nijjar

+1 650 470 4592

Important notices relating to financial advisers
Centerview Partners UK LLP (“Centerview Partners”), which is authorised and regulated by the FCA, is acting exclusively for Nightstar and no one
else in connection with the matters referred to in this document. Centerview Partners is not and will not be responsible to anyone other than
Nightstar for providing the protections afforded to its clients or for providing advice in connection with the contents of this document or any matter
referred to in this Announcement.
The City Code on Takeovers and Mergers
The City Code on Takeovers and Mergers does not apply to the Acquisition.
Further information
This Announcement is for information purposes only and is not intended to and does not constitute, or form any part of, an offer to sell or an
invitation to purchase or subscribe for any securities or the solicitation of any vote or approval in any jurisdiction pursuant to the Acquisition or
otherwise. The Acquisition will be made solely by the Scheme Document, which will contain the full terms and conditions of the Acquisition, including
details of how to vote in respect of the Scheme. INVESTORS ARE ADVISED TO READ THE SCHEME DOCUMENT, AS IT MAY BE AMENDED OR
SUPPLEMENTED FROM TIME TO TIME, WHEN IT BECOMES AVAILABLE CAREFULLY AND IN ITS ENTIRETY PRIOR TO MAKING ANY
DECISIONS WITH RESPECT TO THE ACQUISITION BECAUSE IT WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED
TRANSACTION. Investors may obtain a free copy of the Scheme Document (when available) at the Securities and Exchange Commission’s website at
www.sec.gov, or free of charge from Nightstar at https://www.nightstartx.com or by directing a request to Nightstar at investors@nightstartx.com.
Any voting decision or response in relation to the Acquisition should be made solely on the basis of the Scheme Document.
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This Announcement does not constitute a prospectus or a prospectus equivalent document.
Biogen and Nightstar, and their respective directors and executive officers, may be deemed to be participants in the solicitation of proxies in respect
of the transactions contemplated by the implementation agreement. Information regarding Nightstar’s directors and executive officers is contained in
Nightstar’s Form 20-F for the year ended 31 December 2017, which is filed with the SEC. Information regarding Biogen’s directors and executive
officers is contained in Biogen’s Form 10-K for the year ended 31 December 2018 and its proxy statement dated 27 April 2018. Additional
information regarding the participants in the solicitation of proxies in respect of the transactions contemplated by the implementation agreement and
a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the Scheme Document and other relevant
materials to be filed with the SEC when they become available.
Overseas shareholders
The release, publication or distribution of this Announcement in jurisdictions other than the United Kingdom and the United States may be restricted
by law and therefore any persons who are subject to the laws of any jurisdiction other than the United Kingdom or the United States (including
Restricted Jurisdictions) should inform themselves about, and observe, any applicable legal or regulatory requirements. In particular, the ability of
persons who are not resident in the United Kingdom or United States or who are subject to the laws of another jurisdiction to vote their Nightstar
Shares in respect of the Scheme at the Court Meeting, or to execute and deliver Forms of Proxy appointing another to vote at the Court Meeting on
their behalf, may be affected by the laws of the relevant jurisdictions in which they are located or to which they are subject. Any failure to comply
with applicable legal or regulatory requirements of any jurisdiction may constitute a violation of securities laws in that jurisdiction. This
Announcement has been prepared for the purpose of complying with English law and the information disclosed may not be the same as that which
would have been disclosed if this Announcement had been prepared in accordance with the laws of jurisdictions outside England.
Copies of this Announcement and any formal documentation relating to the Acquisition are not being, and must not be, directly or indirectly, mailed
or otherwise forwarded, distributed or sent in or into or from any Restricted Jurisdiction or any jurisdiction where to do so would constitute a
violation of the laws of such jurisdiction and persons receiving such documents (including custodians, nominees and trustees) must not mail or
otherwise forward, distribute or send them in or into or from any Restricted Jurisdiction. Doing so may render invalid any related purported vote in
respect of acceptance of the Acquisition.
If the Acquisition is implemented by way of an Offer, the Offer may not (unless otherwise permitted by applicable law and regulation) be made,
directly or indirectly, in or into or by use of the mails or any other means or instrumentality (including, without limitation, facsimile, e-mail or other
electronic transmission, telex or telephone) of interstate or foreign commerce of, or any facility of a national, state or other securities exchange of any
Restricted Jurisdiction and the Acquisition will not be capable of acceptance by any such use, means, instrumentality or facilities or from within any
Restricted Jurisdiction.
Further details in relation to Nightstar Shareholders in overseas jurisdictions will be contained in the Scheme Document.
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Notice to U.S. investors in Nightstar
The Acquisition relates to the shares of a U.K. company and is being made by means of a scheme of arrangement provided for under Part 26 of the
Companies Act and subject to the proxy solicitation rules under the U.S. Exchange Act. The Acquisition, implemented by way of a scheme of
arrangement, is not subject to the tender offer rules under the U.S. Exchange Act. If, in the future, Bidder exercises its right to implement the
Acquisition by way of an Offer, subject to the terms of the Implementation Agreement, the Acquisition will be made in compliance with applicable U.S.
laws and regulations.
It may be difficult for U.S. Nightstar Shareholders and Nightstar ADR Holders to enforce their rights and any claim arising out of the U.S. federal
securities laws, because Nightstar is located in a non-U.S. country, and some or all of its officers and directors are residents of a non-U.S. country.
U.S. Nightstar Shareholders and Nightstar ADR Holders may not be able to sue a non-U.S. company or its officers or directors in a non-U.S. court for
violations of the U.S. securities laws. Further, it may be difficult to compel a non-U.S. company and its affiliates to subject themselves to a U.S. court’s
judgment.
U.S. Nightstar Shareholders and Nightstar ADR Holders are urged to consult with legal, tax and financial advisers in connection with making a
decision regarding the Acquisition.
Warning Concerning Forward-Looking Statements
All statements included in this Announcement, other than statements or characterizations of historical fact, are forward-looking statements within the
meaning of the federal securities laws, including Section 21E of the U.S. Exchange Act, and other securities laws. Whenever Nightstar uses words
such as “believe”, “expect”, “anticipate”, “intend”, “plan”, “estimate”, “will”, “may”, “predict”, “could”, “seek”, “forecast” and negatives or
derivatives of these or similar expressions, they are making forward-looking statements. Examples of such forward-looking statements include, but are
not limited to, references to the anticipated benefits of the Acquisition and the expected time of effectiveness of the Acquisition. These forwardlooking statements are based upon Nightstar’s present intent, beliefs or expectations, but forward-looking statements are not guaranteed to occur
and may not occur.
Shareholders are cautioned that any forward-looking statements are not guarantees of future performance and may involve significant risks and
uncertainties, and that actual results may vary materially from those in the forward-looking statements. Important risk factors that may cause
Nightstar’s actual results to differ materially from their forward-looking statements include, but are not limited to: (1) the Acquisition is subject to the
satisfaction or waiver of certain conditions, including the receipt of requisite approvals by Nightstar’s shareholders, the sanction of the Scheme by
the High Court of Justice in England and Wales, and the expiration or termination of any applicable waiting periods under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, which conditions may not be satisfied or waived; (2) uncertainties as to the timing of the
consummation of the Acquisition and the ability of each party to consummate the Acquisition; (3) the risk that the Acquisition disrupts the parties’
current operations or affects their ability to retain or recruit key employees; (4) the possible diversion of management time on Acquisition-related
issues; (5) litigation relating to the Acquisition; (6) unexpected costs, charges or expenses resulting from the Acquisition; and (7) potential adverse
reactions or changes to business relationships resulting from the announcement or completion of the Acquisition.
The information contained in Nightstar’s filings with SEC, including in Nightstar’s Form 20-F for the year ended 31 December 2017 identifies other
important factors that could cause actual results to differ materially from those stated in or implied by the forward-looking statements in this
Announcement. Nightstar’s filings with the SEC are available on the SEC’s website at www.sec.gov. You should not place undue reliance upon
forward-looking statements. Except as required by law, Nightstar does not intend to update or change any forward-looking statements as a result of
new information, future events or otherwise.
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Right to switch to an Offer
Each of Bidder and Bidco reserves the right to elect, subject to the consent of Nightstar and subject to the terms of the Implementation Agreement, to
implement the Acquisition by way of an Offer for the entire issued and to be issued share capital of Nightstar as an alternative to the Scheme. In such
an event, the Offer will be implemented on the same terms (subject to appropriate amendments), so far as applicable, as those which would apply to
the Scheme and subject to the amendment referred to in Appendix I to this Announcement.
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RECOMMENDED ACQUISITION
OF
NIGHTSTAR THERAPEUTICS PLC (“NIGHTSTAR”)
BY
TUNGSTEN BIDCO LIMITED (“BIDCO”)
a wholly-owned subsidiary
of BIOGEN SWITZERLAND HOLDINGS GMBH (“BIDDER”)
(to be implemented by way of a scheme of arrangement under Part 26 of the Companies Act 2006)
1. Introduction
The boards of directors of Bidder and Nightstar are pleased to announce that they have reached agreement on the terms of a recommended acquisition
whereby the entire issued and to be issued share capital of Nightstar will be acquired by Bidco (a newly-incorporated company and wholly-owned
subsidiary of Bidder). It is intended that the Acquisition will be implemented by means of a Court-sanctioned scheme of arrangement under Part 26 of
the Companies Act.
2. The Acquisition
The Acquisition, which will be on the terms and subject to the Conditions set out below and in Appendix I, and to be set out in the Scheme Document,
will be made on the following basis:
for each Nightstar Share

USD 25.50 in cash

•

the terms of the Acquisition values Nightstar’s entire issued and to be issued share capital at approximately 877 million; and

•

the terms of the Acquisition represent a premium of approximately:
•

68.2 per cent. to the Closing Price per Nightstar Share of USD 15.16 on 1 March 2019 (being the last practicable date prior to
the date of this Announcement); and

•

69.8 per cent. to the 30 trading day volume weighted average price per Nightstar Share of USD 15.02 for the period from
17 January 2019 to 1 March 2019 (being the last practicable date prior to the date of this Announcement).
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3. Background to and reasons for the Acquisition
Biogen discovers, develops, and delivers worldwide innovative therapies for people living with serious neurological and neurodegenerative diseases.
Nightstar is a gene therapy company focused on developing novel treatments for patients suffering from rare inherited retinal diseases that would
otherwise lead to blindness.
Nightstar’s lead asset is NSR-REP1 for the treatment of choroideremia (CHM), a rare, degenerative, X-linked inherited retinal disorder, which leads to
blindness and has no approved treatments. CHM primarily affects males and is caused by loss of function in the CHM gene which encodes the Rab
escort protein-1 (REP-1). The REP-1 protein plays a role in intracellular protein trafficking, and loss of function in the CHM gene leads to abnormal
intracellular protein trafficking and impaired elimination of waste products from the retinal pigment epithelium and photoreceptors. Initially, patients
with CHM experience poor night vision, and over time progressive visual loss ultimately leads to complete blindness.
NSR-REP1 is comprised of an AAV vector administered by subretinal injection which provides a functioning CHM gene and expression of the REP-1
protein to restore membrane trafficking and thereby slow, stop, or potentially reverse the decline in vision. Data from the Phase 1/2 trial of NSR-REP1
demonstrated potentially meaningful slowing of decline in visual acuity as compared to natural history as well as signs of improved visual acuity in
some patients. NSR-REP1 is currently being evaluated in the ongoing Phase 3 STAR trial with data expected in the second half of 2020.
Nightstar’s second clinical program is NSR-RPGR for the treatment of X-linked retinitis pigmentosa (XLRP), which is also a rare inherited retinal
disease primarily affecting males with no approved treatments. XLRP is characterized by mutations in the retinitis pigmentosa GTPase regulator
(RPGR) gene leading to a lack of active protein transport in photoreceptors. This abnormality leads to loss of the photoreceptor cells, resulting in
retinal dysfunction by adolescence and early adulthood, progressing to legal blindness when patients are in their 40s.
NSR-RPGR is comprised of an AAV vector administered by subretinal injection which provides a functioning RPGR gene and thus expression of the
RPGR protein, which is critical for protein transport in photoreceptors. The restoration of photoreceptor function is intended to slow, stop, or
potentially reverse the decline in vision. Phase 1/2 data from the dose escalation portion of the XIRIUS trial for NSR-RPGR demonstrated an increase
in central retinal sensitivity. The Phase 2/3 dose expansion portion of the XIRIUS trial is currently ongoing.
Nightstar’s preclinical pipeline includes NSR-ABCA4 for Stargardt disease and potential programs targeting Best vitelliform macular dystrophy (Best
disease) and other genetic forms of retinitis pigmentosa.
The proposed acquisition of Nightstar will bolster Biogen’s pipeline and further execute on the Company’s strategy to develop and expand a multifranchise neuroscience pipeline across multiple complementary modalities. Ophthalmology is an emerging growth area for Biogen, and Nightstar
would accelerate Biogen’s entry into ophthalmology by adding two mid- to late-stage gene therapy assets to Biogen’s pipeline, with the potential to
create long-term shareholder value.
4. Recommendation
The Nightstar Directors, who have been so advised by Centerview Partners as to the financial terms of the Acquisition, consider the terms of the
Acquisition to be fair and reasonable. In providing its advice to the Nightstar Directors, Centerview Partners has taken into account the commercial
assessments of the Nightstar Directors.
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Accordingly, the Nightstar Directors intend to recommend unanimously that Nightstar Shareholders vote in favour of the resolutions relating to the
Acquisition at the Meetings (or in the event that the Acquisition is implemented by way of an Offer, to accept or procure acceptance of such Offer), as
they have irrevocably committed to do in respect of their entire beneficial holdings of 20,638,209 Nightstar Shares, representing approximately
61.6 per cent. of Nightstar’s issued share capital as at 28 February 2019, being the last practicable date prior to the date of this Announcement.
5. Background to and reasons for the recommendation
Nightstar was founded with the goal of developing and commercializing retinal gene therapies for patients suffering from rare inherited retinal diseases
that would otherwise progress to blindness, and for which there are no currently approved treatments. Since its founding, Nightstar has become a
leading clinical-stage gene therapy company focused on helping patients maintain and restore sight. Nightstar has always considered it paramount that
its product candidates become available as quickly as possible to patients worldwide.
The Nightstar Directors believe that the acquisition of Nightstar by Biogen will provide the Nightstar team with access to expanded capabilities and
resources to accelerate research and development and create a platform for future growth in product development. Nightstar’s pipeline currently
contains two late stage clinical product candidates, including NSR-REP1 and NSR-RPGR, which are the leading candidates in choroideremia and
XLRP, respectively, and a number of earlier stage candidates at various stages of preclinical development. The transaction will allow the Nightstar
team access to Biogen’s powerful research and development footprint and reputation as a global leader in neuroscience and rare diseases, furthering the
development and commercialization of NSR-REP1 and other proprietary retinal gene therapies.
The terms of the Acquisition also represent a substantial premium in cash to Nightstar’s closing share price prior to the date of this Announcement and
the Nightstar Directors consider the terms of the Acquisition to be a fair reflection of the value of Nightstar’s portfolio of programs. The final terms of
the Acquisition represent a premium of 68.2 per cent. to the Closing Price per Nightstar Share of USD 15.16 on 1 March 2019 (being the last
practicable date prior to the date of this Announcement).
The Nightstar Directors believe that the Acquisition represents an excellent opportunity for all Nightstar Shareholders to crystallise value at an
attractive premium. The terms of the Acquisition provide Nightstar Shareholders with attractive and certain value in cash that reflects value that would
have otherwise been unlocked over time. Accordingly, the Nightstar Directors unanimously recommend that Nightstar Shareholders vote in favour of
the Scheme.
6. Irrevocable undertakings
Bidco has received irrevocable undertakings to vote or procure votes in favour of the resolutions relating to the Scheme at the Meetings (or in the
event that the Acquisition is implemented by way of an Offer, to accept or procure acceptance of such Offer) from the Nightstar Directors, in respect of
their entire beneficial holdings, amounting to 20,638,209 Nightstar Shares, in aggregate, representing approximately 61.6 per cent. of the issued share
capital of Nightstar as at 28 February 2019, being the last practicable date prior to this Announcement.
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Bidco has also received irrevocable undertakings from Syncona Portfolio Limited and New Enterprise Associates, each Nightstar Shareholders, to vote
or procure votes in favour of the resolutions relating to the Scheme at the Meetings (or in the event that the Acquisition is implemented by way of an
Offer, to accept or procure acceptance of such Offer) in respect of their entire beneficial holdings, amounting to 19,866,454 Nightstar Shares, in
aggregate, representing approximately 59.3 per cent. of the issued share capital of Nightstar as at 28 February 2019, being the last practicable date prior
to this Announcement.
The Irrevocable Undertakings given by the Nightstar Directors will cease to be binding if:
•

the Scheme Document or offer Document, as the case may be, is not posted within 15 Business Days following the date Nightstar has
cleared comments received from the SEC, if any, on such document; or

•

if the Scheme or Offer (as applicable) does not become effective, lapses or is withdrawn without becoming or being declared unconditional
in accordance with its terms; or

•

Bidder announces, with the consent of any Governmental Authority (if required) and before the Scheme Document or offer document is
posted, that it does not intend to proceed with the Acquisition; or

•

the Scheme or Offer lapses or is withdrawn or otherwise becomes incapable of becoming effective or has not become effective on or before
the Long Stop Date,

and will remain binding if a higher competing offer is made for Nightstar.
The Irrevocable Undertakings given by Syncona Portfolio Limited and New Enterprise Associates will cease to be binding if:
•

the Scheme lapses or is withdrawn in accordance with its terms and Bidder or Bidco publicly confirms that it does not intend to proceed
with the Acquisition or to implement the Acquisition by way of an Offer or otherwise;

•

Bidder announces, with the consent of any relevant authority (if required) and before the Scheme Document or offer document is posted,
that it does not intend to proceed with the Acquisition and no new, revised or replacement Scheme or Offer is announced by Bidder at the
same time or within 28 days thereafter;

•

the Scheme or Offer does not become effective by the Long Stop Date; or

•

if the Implementation Agreement is terminated in accordance with its terms,

and will remain binding if a higher competing offer is made for Nightstar.
Further details of these Irrevocable Undertakings are set out in Appendix III.
7. Information on Biogen and Bidco
Biogen
Biogen discovers, develops, and delivers worldwide innovative therapies for people living with serious neurological and neurodegenerative diseases.
One of the world’s first global biotechnology companies, Biogen was founded in 1978 by Charles Weissmann, Heinz Schaller, Kenneth Murray, and
Nobel Prize winners Walter Gilbert and Phillip Sharp, and
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today has the leading portfolio of medicines to treat multiple sclerosis, has introduced the first and only approved treatment for spinal muscular
atrophy, and is focused on advancing neuroscience research programs in Alzheimer’s disease and dementia, multiple sclerosis and neuroimmunology,
movement disorders, neuromuscular disorders, acute neurology, neurocognitive disorders, pain, and ophthalmology. Biogen also manufactures and
commercializes biosimilars of advanced biologics.
Bidco
Bidco is a newly incorporated English private limited company, and a direct subsidiary of Bidder. Bidco has been formed at the direction of Bidder for
the purposes of implementing the Acquisition. Bidco has not traded since its date of incorporation, nor has it entered into any obligations other than in
connection with the Acquisition.
8. Information on Nightstar
Nightstar is a leading clinical-stage gene therapy company focused on developing and commercializing novel one-time treatments for patients
suffering from rare inherited retinal diseases that would otherwise progress to blindness. Nightstar’s lead product candidate, NSR-REP1, is currently in
Phase 3 development for the treatment of patients with choroideremia, a rare, degenerative, genetic retinal disorder that has no treatments currently
available and affects approximately one in every 50,000 people. Positive results from a Phase 1/2 trial of NSR-REP1 were published in Nature
Medicine in 2018, in The New England Journal of Medicine in 2016, and in The Lancet in 2014. Nightstar’s second product candidate, NSR-RPGR, is
currently being evaluated in a clinical trial known as the XIRIUS trial for the treatment of patients with X-linked retinitis pigmentosa, an inherited
X-linked recessive retinal disease that affects approximately one in every 40,000 people. In September 2018, Nightstar announced positive preliminary
safety and efficacy data from the XIRIUS trial for the first five cohorts (combined n=15) of the dose escalation study at the EURETINA medical
meeting.
For more information about Nightstar or its clinical trials, please visit www.nightstartx.com.
9. Nightstar Share Schemes
Upon the Effective Date, all outstanding stock options, restricted shares and restricted stock units awarded pursuant to the Nightstar’s 2017 Equity
Incentive Plan will be cancelled and cease to be outstanding, and the holder will be entitled to receive the cash consideration payable by Bidco to
Scheme Shareholders less any applicable exercise or purchase price.
All outstanding restricted shares issued prior to the Nightstar’s 2017 initial public offering and converted in connection with the initial public offering
(which we refer to as “Pre-IPO Equity Awards”) will be acquired in the Scheme and constitute Scheme Shares. Any Pre-IPO Equity Awards that were
deferred upon the termination of the holder’s employment will not receive the cash consideration payable by Bidco to Scheme Shareholders and are
expected to be repurchased by the Company for a total payment of £0.01 to the holder of such deferred shares, pursuant to the terms of the applicable
conversion agreement.
Further detail is set out in the Implementation Agreement.
Appropriate proposals will be made in due course to participants in the Nightstar Share Schemes.
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10. Financing
Bidder and Bidco intend to finance the cash consideration payable by Bidco to Scheme Shareholders with existing cash resources.
11. Acquisition related arrangements
Confidentiality Agreement
Nightstar Therapeutics plc and Biogen entered into a mutual non-disclosure agreement on 21 December 2018 (the “Confidentiality Agreement”),
pursuant to which each party has undertaken to keep confidential information relating to the other and to the Acquisition and not to disclosure it to
third parties (with certain exceptions). These confidentiality obligations will remain in force until the seventh anniversary after the date of the
Confidentiality Agreement.
Implementation Agreement
Bidder, Bidco and Nightstar entered into the Implementation Agreement dated 4 March 2019, pursuant to which, among other things, the parties have
agreed to co-operate for the purposes of obtaining all regulatory clearances required in connection with the Acquisition and in connection with the
preparation of the Scheme Document.
The Implementation Agreement is terminable:
(a)

upon agreement in writing between Bidder and Nightstar at any time prior to the Effective Date;

(b)

by Nightstar, in the event it receives a bona fide written Acquisition Proposal (as such term is defined in the Implementation Agreement), which
did not result from a material breach of Clause 10.2 of the Implementation Agreement from any person that has not been withdrawn and after
consultation with Centerview Partners and outside legal counsel Nightstar Board shall have determined, in good faith, that such Acquisition
Proposal is a Superior Proposal (as such term is defined in the Implementation Agreement);

(c)

by either Bidder or Nightstar, by written notice to the other if: (i) this Announcement is not released by 12 p.m. (London time) on the next
Business Day immediately following execution of the Implementation Agreement or such later time or date as Bidder and Nightstar may agree in
writing; (ii) the Scheme Document is not distributed to Nightstar Shareholders in accordance with the terms of the Implementation Agreement or
such later time or date as Bidder and Nightstar may agree in writing; (iii) an injunction shall have been entered permanently restraining,
enjoining or otherwise prohibiting the consummation of the Acquisition and such injunction shall have become final and non-appealable; or
(iv) any Condition for the benefit of the terminating party which has not been waived (or is incapable of waiver) is (or has become) incapable of
satisfaction by the Long Stop Date;

(d)

by Bidder, by written notice to Nightstar, if: (i) the Nightstar Board notifies Bidder or publicly states that it no longer recommends (or intends to
recommend) that Nightstar Shareholders vote in favour of, the Acquisition; (ii) an intentional or material breach of Clause 10.2 of the
Implementation Agreement occurs that results in an Acquisition Proposal; (iii) following the Court Meeting or the General Meeting, the
Nightstar Board notifies Bidder in writing or publicly states that Nightstar will not seek the sanctioning of the Scheme by the Court; (iv) (a) the
Nightstar Board effects a Company Adverse Change Recommendation (as such term is defined in the
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Implementation Agreement), (b) the Nightstar Board shall have failed to include the Company Board Recommendation (as such term is defined
in the Implementation Agreement) in the Scheme Document when mailed, or (c) the Nightstar Board shall have failed to reaffirm the Company
Board Recommendation within 10 days after Bidder so requests in writing or, if earlier, three days prior to the General Meeting (it being
understood Nightstar will have no obligation to make such reaffirmation on more than three occasions); or (v) Nightstar breaches any of its
representations and warranties set out in Clause 11 of the Implementation Agreement or fails to perform any covenant or obligation in the
Implementation Agreement on the part of Nightstar such that Condition (d) (Accuracy of representation and warranties) would not be satisfied
and cannot be cured by Nightstar by the Long Stop Date, or if capable of being cured in such time period, shall not have been cured within 30
days of the date Bidder gives Nightstar written notice of such breach or failure to perform; provided, however, that Bidder shall not have the right
to terminate this Agreement pursuant to this paragraph (d) if either Bidder or Bidco is then in material breach of any representation, warranty,
covenant or obligation hereunder; (each of (i), (ii), (iii) and (iv), (v) being a “Relevant Withdrawal Event”); provided that for the purposes
hereof, none of the following shall itself constitute a Relevant Withdrawal Event: (a) any the Nightstar Director(s) not joining (or not continuing
to participate) in any recommendation or intended recommendation so long as such recommendation or intended recommendation is
concurrently maintained and reconfirmed by at least a majority of the entire the Nightstar Board; and (b) any holding statement(s) issued by the
Nightstar Board to the Nightstar Shareholders following a change of circumstances so long as any such holding statement contains an express
statement that such recommendation is not withdrawn and does not contain a statement that the Nightstar Board intends to withdraw such
recommendation;
(e)

by Nightstar, by written notice to Bidder, if Bidder or Bidco breaches any of its representations and warranties set out in Clause 11 of the
Implementation Agreement or fails to perform any covenant or obligation in the Implementation Agreement on the part of Bidder or Bidco, in
each case, if such breach or failure would reasonably be expected to prevent Bidder or Bidco from consummating the transactions contemplated
by the Implementation Agreement and such breach or failure cannot be cured by Bidder or Bidco, as applicable, by the Long Stop Date, or if
capable of being cured in such time period, shall not have been cured within 30 days of the date Bidder gives Nightstar written notice of such
breach or failure to perform; provided, however, that Nightstar shall not have the right to terminate this Agreement pursuant to this paragraph if
Nightstar is then in material breach of any representation, warranty, covenant or obligation under the terms of the Implementation Agreement; or

(f)

by either Bidder or Nightstar, by written notice to the other, if the Effective Date has not occurred by the Long Stop Date; provided that,
notwithstanding any other provision of the Implementation Agreement, the right to terminate pursuant to this paragraph shall not be available to
any party whose material breach of this Agreement has caused the failure of the Effective Date to have occurred by the Long Stop Date.

Where Bidder is responsible for any Clearances (as such term is defined in the Implementation Agreement), Bidder has agreed it shall use reasonable
endeavours, and take any and all steps necessary, to obtain such Clearances as soon as practicable and in any event, prior to the date of the Court
Hearing as set out in the Indicative Timetable (as such term is defined in the Implementation Agreement), or such later date as may otherwise be agreed
between the parties in writing. For purposes of the foregoing, “reasonable endeavours” shall require Bidder to propose, negotiate, agree to or effect, by
undertaking, consent agreement, hold separate agreement or otherwise: (i) the sale, divestiture, licensing or disposition of all or
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any part of the businesses or assets of Nightstar, Bidder and/or Bidco; (ii) the termination of any existing contractual rights, relationships and
obligations, or entry into or amendment of any licensing arrangements; (iii) the taking of any action that, after consummation of the Acquisition,
would limit the freedom of action of, or impose any other requirement on, Bidder with respect to the operation of the business, or the assets, of
Nightstar, Bidder and/or Bidco; (iv) defending through litigation on the merits, including appeals, any claim asserted in any court or other proceeding
by any party, including any Governmental Authority, in order to avoid entry of, or to have vacated or terminated, any decree, injunction, order or
judgment that seeks to or could prevent or otherwise make it less likely that the Acquisition will occur by the Long Stop Date; and (v) any other
remedial action whatsoever that may be necessary so as to permit the Acquisition to occur by the Long Stop Date. Nightstar shall not be entitled to
state or suggest that Bidder is prepared to provide or agree to particular undertakings or requirements without the prior consent of Bidder.
Notwithstanding anything to the contrary in this Agreement, Bidder shall not be required to sell, divest, hold separate, license or agree to any other
structural or conduct remedy with respect to, any operations, divisions, businesses, product lines, customers, assets or relationships of: (a) Bidder in any
circumstance; or (b) Nightstar, which would require the sale, divestiture, holding separate or license of the Product Candidates to any third party or
materially impair the benefits expected by Bidder as of the date of this Agreement to be derived by Bidder from the acquisition of the Product
Candidates.
The Implementation Agreement records Bidder’s and Nightstar’s intention to implement the Acquisition by way of a Scheme, subject to the ability of
Bidder and Nightstar to implement the Acquisition by way of an Offer, with the consent of Nightstar, in the circumstances described in the
Implementation Agreement (which have been summarised in this Announcement).
The Implementation Agreement contains information on the impact of the Scheme on employees’ options and awards under the Nightstar Share
Schemes and Bidco’s proposals for dealing with the options and awards.
The detail of the proposals for Nightstar Share Schemes will be provided in separate communications to participants in due course. Employees will be
provided with background to and information on the treatment of other aspects of remuneration arrangements at the appropriate time.
Bidder has represented, warranted and undertaken that sufficient resources are, and will remain until such time as Bidder procures payment of the cash
consideration payable by Bidco to Scheme Shareholders to the receiving agent in accordance with the terms of the Implementation Agreement,
available to Bidco to satisfy, in full, the cash consideration requirements under and in connection with the Acquisition
Nightstar has made representations and warranties to Bidder in Clause 11 of the Implementation Agreement, these are in respect of: (i) corporate
existence and power; (ii) subsidiaries; (iii) organisational documents; (iv) corporate authorisation; (v) binding obligations; (vi) governmental
authorisation; (vii) non-contravention; (viii) capitalisation; indebtedness; (ix)SEC filings; financial statements; (x) absence of certain changes; (xi) real
property; (xii) compliance with laws; permits; (xiii) regulatory matters; (xiv) certain business practices; (xv) litigation; (xvi) intellectual property;
(xvii) taxes; (xviii) material contracts; (xix) environmental matters; (xx) insurance; (xxi) opinion of financial advisor; (xxii) finders’ fee;
(xxiii) employees and benefits plans; (xxiv) privacy and data security; and (xxv) no other representations or warranties.
The Implementation Agreement contains customary representations and warranties by Bidder and Bicdo. The Implementation Agreement also contains
customary pre-closing covenants, including obligations on Nightstar to conduct its business in the ordinary course of business and to refrain from
taking specified actions without the consent of the Bidder.
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12. Structure of the Acquisition
Scheme
It is intended that the Acquisition will be effected by a Court-sanctioned scheme of arrangement between Nightstar and the Scheme Shareholders under
Part 26 of the Companies Act. The purpose of the Scheme is to provide for Bidder and Bidco to become the owners of the whole of the issued and to be
issued share capital of Nightstar. Under the Scheme, the Acquisition is to be principally achieved by the:
(a)

transfer of the Scheme Shares held by Scheme Shareholders to Bidco in consideration for which the Scheme Shareholders will receive cash
consideration;

(b)

passing of the resolutions at the General Meeting; and

(c)

Nightstar Shareholders receiving a Court-approved circular notifying the convening of the Court Meeting and the General Meeting and setting
out the details of the Scheme.

Approval by Court Meeting and General Meeting
In order to become Effective, the Scheme requires the:
(a)

satisfaction (or, where applicable, waiver) of the Conditions;

(b)

approval of a majority in number of the Scheme Shareholders who vote, representing not less than 75 per cent. in value of the Scheme Shares held
by those Scheme Shareholders, present and voting, either in person or by proxy, at the Court Meeting; and

(c)

approval of not less than 75 per cent. of the votes cast, either in person or by proxy, of the resolutions necessary in order to implement the
Scheme at the General Meeting (to be held directly after the Court Meeting).

Application to Court to sanction the Scheme
Once the approvals of the Nightstar Shareholders have been obtained at the Court Meeting and the General Meeting, and the other Conditions have
been satisfied or (where applicable) waived, the Scheme must be sanctioned by the Court at the Court Hearing.
The Scheme will become effective in accordance with its terms on delivery of the Court Order to the Registrar. Upon the Scheme becoming Effective, it
will be binding on all Scheme Shareholders, irrespective of whether or not they attended or voted at the Court Meeting or General Meeting, or whether
they voted in favour of or against the Scheme.
Full details of the Scheme to be set out in the Scheme Document
The Scheme will be subject to the satisfaction (or, where applicable, waiver) of the Conditions and the full terms and conditions to be set out in the
Scheme Document. Further details of the Scheme will be set out in the Scheme Document, including the expected timetable and the action to be taken
by Scheme Shareholders.
The Scheme will be governed by the laws of England and Wales.
15

It is expected that the Scheme Document will be dispatched to Nightstar Shareholders and, for information only, to participants in the Nightstar Share
Schemes, within 15 Business Days following the date Nightstar has cleared comments received from the SEC, if any, on such document, unless
Nightstar and Bidder otherwise agree to a later date.
Conditions to the Acquisition
The Acquisition will be subject to the Conditions and further terms set out in full in Appendix I to this Announcement and to be set out in the Scheme
Document.
Amongst others, the Conditions include competition law clearances by regulatory approvals in the United States and Germany.
The Scheme will also be conditional, amongst other things, upon the:
(a)

Scheme becoming Effective by the Long Stop Date, failing which the Scheme will lapse;

(b)

approval of the Scheme by a majority in number of the Scheme Shareholders, representing not less than 75 per cent. in value of the Scheme
Shares held by those Scheme Shareholders, present and voting, either in person or by proxy, at the Court Meeting or at any adjournment thereof
on or before the 22nd day after the expected date of the Court Meeting to be set out in the Scheme Document in due course (or such later date as
may be agreed between Bidder, Biogen and Nightstar);

(c)

passing of the resolutions by the requisite majority at the General Meeting to be held on or before the 22nd day after the expected date of the
Court Meeting to be set out in the Scheme Document in due course (or such later date as may be agreed between Bidder and Nightstar); and

(d)

sanction of the Scheme on or before the 22nd day after the expected date of the Court Hearing to be set out in the Scheme Document in due
course (or such later date as may be agreed between Bidder and Nightstar) and the delivery of an office copy of the Court Order to the Registrar.

Scheme timetable/further information
A full anticipated timetable will be set out in the Scheme Document which is intended to be posted to Nightstar Shareholders along with notices of the
Court Meeting and General Meeting and the Forms of Proxy within 15 Business Days following the date Nightstar has cleared comments received from
the SEC, if any, on such document, unless Nightstar and Bidder otherwise agree to a later date. Subject to certain restrictions relating to persons
resident in Restricted Jurisdictions, the Scheme Document will also be made available on Nightstar’s website at https://www.nightstartx.com/.
At this stage, subject to the approval and availability of the Court (which is subject to change), and subject to the satisfaction (or, where applicable,
waiver) of the Conditions, Biogen expects the Acquisition will become Effective by mid-year 2019.
Right to switch to an Offer
Each of Bidder and Bidco reserves the right to elect, subject to the consent of Nightstar and subject to the terms of the Implementation Agreement, to
implement the Acquisition by way of an Offer for the entire issued and to be issued share capital of Nightstar as an alternative to the Scheme. In such an
event, the Offer will be implemented on the same terms (subject to appropriate amendments), so far as applicable, as those which would apply to the
Scheme and subject to the amendment referred to in Part C of Appendix I to this Announcement.
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13. De-listing and re-registration
Prior to the Scheme becoming Effective, a request will be made by Nightstar to Nasdaq to suspend trading of, and de-list, the Nightstar ADRs on
Nasdaq, to take effect on, or shortly after, the Effective Date.
As soon as practicable after the Effective Date and after the cancellation of the listing and admission to trading of the Nightstar ADRs on the Nasdaq
Global Select Market, it is intended that Nightstar will be re-registered as a private limited company under the relevant provisions of the Companies
Act.
14. Nightstar ADRs
Holders of Nightstar ADRs will not be entitled to vote directly on the Acquisition. Instead, Nightstar will request that the Depositary delivers to holders
of Nightstar ADRs a notice of (or notices for) the Court Meeting and the General Meeting, and holders of Nightstar ADRs will have the right to instruct
the Depositary how to vote the Nightstar Shares underlying the Nightstar ADRs with respect to the Acquisition, subject to and in accordance with the
terms of the depositary agreement with the Depositary, a copy of which is available free of charge at the SEC’s website at www.sec.gov or by directing a
request to Nightstar’s contact for enquiries identified above.
15. Overseas shareholders
The availability of the Acquisition and the distribution of this Announcement to persons resident in, or citizens of, or otherwise subject to,
jurisdictions outside the United Kingdom and the United States may be affected by the laws of the relevant jurisdictions. Such persons should inform
themselves of, and observe, any applicable legal or regulatory requirements of their jurisdiction. Nightstar Shareholders who are in any doubt regarding
such matters should consult an appropriate independent professional adviser in the relevant jurisdiction without delay.
This Announcement is not intended to and does not constitute or form part of any offer to sell or to subscribe for, or any invitation to purchase or
subscribe for, or the solicitation of any offer to purchase or otherwise subscribe for, any securities. Nightstar Shareholders are advised to read carefully
the Scheme Document and the Forms of Proxy once these have been dispatched.
16. General
The Acquisition will be subject to the Conditions and other terms set out in this Announcement and to the full terms and conditions which will be set
out in the Scheme Document. It is expected that the Scheme Document will be dispatched to Nightstar Shareholders as soon as practicable and, in any
event, (unless otherwise agreed by Bidder and Nightstar) within 15 Business Days following the date Nightstar has cleared comments received from the
SEC, if any, on such document.
In deciding whether or not to vote or procure votes in favour of the resolutions relating to the Scheme at the Meetings in respect of their Nightstar
Shares, Nightstar Shareholders should rely on the information contained, and follow the procedures described, in the Scheme Document.
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Details of the effect of the Acquisition on Nightstar ADR Holders will be set out in the Scheme Document in due course.
Centerview Partners has given and not withdrawn their consent to the publication of this Announcement with the inclusion herein of the references to
their names in the form and context in which they appear.
The Scheme Document will not be reviewed by any federal state securities commission or regulatory authority in the United States, nor will any
commission or authority pass upon the accuracy or adequacy of the Scheme Document. Any representation to the contrary is unlawful and may be a
criminal offence.
The Acquisition will be subject to the Conditions and further terms that are set out in Appendix I, and to the full terms and conditions which will be set
out in the Scheme Document. Appendix II contains the bases and sources of certain information used in this Announcement. Appendix III contains
details of the Irrevocable Undertakings received in relation to the Acquisition that are referred to in this Announcement. Appendix IV contains
definitions of terms used in this Announcement. The Appendices form part of, and should be read in conjunction with, this Announcement.
17. Documents on display
Subject to certain restrictions relating to persons resident in Restricted Jurisdictions, copies of the following documents will, by no later than the
Business Day following the date of this Announcement, be made available on Nightstar’s website at https://www.nightstartx.com/ (as applicable) until
the Effective Date:
(a)

this Announcement;

(b)

the Confidentiality Agreement;

(c)

the Implementation Agreement;

(d)

the Irrevocable Undertakings.

Neither the contents of Nightstar’s website, nor the content of any other website accessible from hyperlinks on either such website, is incorporated into
or forms part of, this Announcement.
Enquiries:
Centerview Partners (Financial adviser to Nightstar)
Alan Hartman

+1 212 380 2665

Andrew Rymer

+1 212 429 2349

James Hartop

+44 (0)20 7409 9730

Finsbury (PR adviser to Nightstar)
Kal Goldberg

+1 646 805 2005
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Chris Ryall

+1 646 306 0747

Nicholas Leasure

+1 646 805 2814

Skadden (Legal adviser to Nightstar)
Scott Hopkins

+44 (0)20 7519 7187

Graham Robinson

+1 617 573 4850

Sonia Nijjar

+1 650 470 4592

Important notices relating to financial advisers
Centerview Partners UK LLP (“Centerview Partners”), which is authorised and regulated by the FCA, is acting exclusively for Nightstar and no one
else in connection with the matters referred to in this document. Centerview Partners is not and will not be responsible to anyone other than
Nightstar for providing the protections afforded to its clients or for providing advice in connection with the contents of this document or any matter
referred to in this Announcement.
The City Code on Takeovers and Mergers
The City Code on Takeovers and Mergers does not apply to the Acquisition.
Further information
This Announcement is for information purposes only and is not intended to and does not constitute, or form any part of, an offer to sell or an
invitation to purchase or subscribe for any securities or the solicitation of any vote or approval in any jurisdiction pursuant to the Acquisition or
otherwise. The Acquisition will be made solely by the Scheme Document, which will contain the full terms and conditions of the Acquisition, including
details of how to vote in respect of the Scheme. INVESTORS ARE ADVISED TO READ THE SCHEME DOCUMENT, AS IT MAY BE AMENDED OR
SUPPLEMENTED FROM TIME TO TIME, WHEN IT BECOMES AVAILABLE CAREFULLY AND IN ITS ENTIRETY PRIOR TO MAKING ANY
DECISIONS WITH RESPECT TO THE ACQUISITION BECAUSE IT WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED
TRANSACTION. Investors may obtain a free copy of the Scheme Document (when available) at the Securities and Exchange Commission’s website at
www.sec.gov, or free of charge from Nightstar at https://www.nightstartx.com or by directing a request to Nightstar at investors@nightstartx.com.
Any voting decision or response in relation to the Acquisition should be made solely on the basis of the Scheme Document.
This Announcement does not constitute a prospectus or a prospectus equivalent document.
Biogen and Nightstar, and their respective directors and executive officers, may be deemed to be participants in the solicitation of proxies in respect
of the transactions contemplated by the implementation agreement. Information regarding Nightstar’s directors and executive officers is contained in
Nightstar’s Form 20-F for the year ended 31 December 2017, which is filed with the SEC. Information regarding Biogen’s directors and executive
officers is contained in Biogen’s Form 10-K for the year ended 31 December 2018 and its proxy statement dated 27 April 2018. Additional
information regarding the participants in the solicitation of proxies in respect of the transactions contemplated by the implementation agreement and
a description of their direct and indirect interests, by security holdings or otherwise, will be contained in the Scheme Document and other relevant
materials to be filed with the SEC when they become available.
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Overseas shareholders
The release, publication or distribution of this Announcement in jurisdictions other than the United Kingdom and the United States may be restricted
by law and therefore any persons who are subject to the laws of any jurisdiction other than the United Kingdom or the United States (including
Restricted Jurisdictions) should inform themselves about, and observe, any applicable legal or regulatory requirements. In particular, the ability of
persons who are not resident in the United Kingdom or United States or who are subject to the laws of another jurisdiction to vote their Nightstar
Shares in respect of the Scheme at the Court Meeting, or to execute and deliver Forms of Proxy appointing another to vote at the Court Meeting on
their behalf, may be affected by the laws of the relevant jurisdictions in which they are located or to which they are subject. Any failure to comply
with applicable legal or regulatory requirements of any jurisdiction may constitute a violation of securities laws in that jurisdiction. This
Announcement has been prepared for the purpose of complying with English law and the information disclosed may not be the same as that which
would have been disclosed if this Announcement had been prepared in accordance with the laws of jurisdictions outside England.
Copies of this Announcement and any formal documentation relating to the Acquisition are not being, and must not be, directly or indirectly, mailed
or otherwise forwarded, distributed or sent in or into or from any Restricted Jurisdiction or any jurisdiction where to do so would constitute a
violation of the laws of such jurisdiction and persons receiving such documents (including custodians, nominees and trustees) must not mail or
otherwise forward, distribute or send them in or into or from any Restricted Jurisdiction. Doing so may render invalid any related purported vote in
respect of acceptance of the Acquisition.
If the Acquisition is implemented by way of an Offer, the Offer may not (unless otherwise permitted by applicable law and regulation) be made,
directly or indirectly, in or into or by use of the mails or any other means or instrumentality (including, without limitation, facsimile, e-mail or other
electronic transmission, telex or telephone) of interstate or foreign commerce of, or any facility of a national, state or other securities exchange of any
Restricted Jurisdiction and the Acquisition will not be capable of acceptance by any such use, means, instrumentality or facilities or from within any
Restricted Jurisdiction.
Further details in relation to Nightstar Shareholders in overseas jurisdictions will be contained in the Scheme Document.
Notice to U.S. investors in Nightstar
The Acquisition relates to the shares of a U.K. company and is being made by means of a scheme of arrangement provided for under Part 26 of the
Companies Act and subject to the proxy solicitation rules under the U.S. Exchange Act. The Acquisition, implemented by way of a scheme of
arrangement, is not subject to the tender offer rules under the U.S. Exchange Act. If, in the future, Bidder exercises its right to implement the
Acquisition by way of an Offer, subject to the terms of the Implementation Agreement, the Acquisition will be made in compliance with applicable U.S.
laws and regulations.
It may be difficult for U.S. Nightstar Shareholders and Nightstar ADR Holders to enforce their rights and any claim arising out of the U.S. federal
securities laws, because Nightstar is located in a non-U.S. country, and some or all of its officers and directors are residents of a non-U.S. country.
U.S. Nightstar Shareholders and Nightstar ADR Holders may not be able to sue a non-U.S. company or its officers or directors in a non-U.S. court for
violations of the U.S. securities laws. Further, it may be difficult to compel a non-U.S. company and its affiliates to subject themselves to a U.S. court’s
judgment.
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U.S. Nightstar Shareholders and Nightstar ADR Holders are urged to consult with legal, tax and financial advisers in connection with making a
decision regarding the Acquisition.
Warning Concerning Forward-Looking Statements
All statements included in this Announcement, other than statements or characterizations of historical fact, are forward-looking statements within the
meaning of the federal securities laws, including Section 21E of the Exchange Act, and other securities laws. Whenever Nightstar uses words such as
“believe”, “expect”, “anticipate”, “intend”, “plan”, “estimate”, “will”, “may”, “predict”, “could”, “seek”, “forecast” and negatives or derivatives
of these or similar expressions, they are making forward-looking statements. Examples of such forward-looking statements include, but are not limited
to, references to the anticipated benefits of the Acquisition and the expected time of effectiveness of the Acquisition. These forward-looking statements
are based upon Nightstar’s present intent, beliefs or expectations, but forward-looking statements are not guaranteed to occur and may not occur.
Shareholders are cautioned that any forward-looking statements are not guarantees of future performance and may involve significant risks and
uncertainties, and that actual results may vary materially from those in the forward-looking statements. Important risk factors that may cause
Nightstar’s actual results to differ materially from their forward-looking statements include, but are not limited to: (1) the Acquisition is subject to the
satisfaction or waiver of certain conditions, including the receipt of requisite approvals by Nightstar’s shareholders, the sanction of the Scheme by
the High Court of Justice in England and Wales, and the expiration or termination of any applicable waiting periods under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, and applicable German antitrust laws, which conditions may not be satisfied or waived;
(2) uncertainties as to the timing of the consummation of the Acquisition and the ability of each party to consummate the Acquisition; (3) the risk that
the Acquisition disrupts the parties’ current operations or affects their ability to retain or recruit key employees; (4) the possible diversion of
management time on Acquisition-related issues; (5) litigation relating to the Acquisition; (6) unexpected costs, charges or expenses resulting from the
Acquisition; and (7) potential adverse reactions or changes to business relationships resulting from the announcement or completion of the
Acquisition.
The information contained in Nightstar’s filings with SEC, including in Nightstar’s Form 20-F for the year ended 31 December 2017 identifies other
important factors that could cause actual results to differ materially from those stated in or implied by the forward-looking statements in this
Announcement. Nightstar’s filings with the SEC are available on the SEC’s website at www.sec.gov. You should not place undue reliance upon
forward-looking statements. Except as required by law, Nightstar does not intend to update or change any forward-looking statements as a result of
new information, future events or otherwise.
Right to switch to an Offer
Each of Bidder and Bidco reserves the right to elect, subject to the consent of Nightstar and subject to the terms of the Implementation Agreement, to
implement the Acquisition by way of an Offer for the entire issued and to be issued share capital of Nightstar as an alternative to the Scheme. In such
an event, the Offer will be implemented on the same terms (subject to appropriate amendments), so far as applicable, as those which would apply to
the Scheme and subject to the amendment referred to in Appendix I to this Announcement.
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APPENDIX I
CONDITIONS AND FURTHER TERMS OF THE ACQUISITION
Part A
Conditions to the Acquisition
The Acquisition will be conditional upon the Scheme becoming unconditional and becoming Effective, by no later than 11.59 p.m. (London time) on
the Long Stop Date.
Scheme approval
(a)

The Scheme will be conditional upon:
(i)
(A)

its approval by a majority in number representing not less than 75 per cent. in value of the Nightstar Shareholders (or the relevant
class or classes thereof, if applicable) in each case present, entitled to vote and voting, either in person or by proxy, at the Court
Meeting and at any separate class meeting which may be required by the Court or at any adjournment of any such meeting; and

(B)

the Court Meeting and any separate class meeting which may be required by the Court or any adjournment of any such meeting
being held on or before the 22nd day after the expected date of the Court Meeting to be set out in the Scheme Document in due
course (or such later date, if any, as Bidder and Nightstar may agree and the Court may allow);

(A)

all resolutions necessary to approve and implement the Scheme being duly passed by the requisite majority or majorities at the
General Meeting or at any adjournment of that meeting; and

(B)

the General Meeting or any adjournment of that meeting being held on or before the 22nd day after the expected date of the
General Meeting to be set out in the Scheme Document in due course (or such later date, if any, as Bidder and Nightstar may agree
and the Court may allow); and

(A)

the sanction of the Scheme by the Court with or without modification (but subject to any such modification being acceptable to
Bidder and Nightstar) and the delivery of a copy of the Court Order to the Registrar; and

(B)

the Court Hearing being held on or before the date immediately preceding the Long Stop Date (or such later date, if any, as Bidder
and Nightstar may agree and the Court may allow).

(ii)

(iii)
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If any Condition referred to in paragraphs (a)(i) to(iii) above is not capable of being satisfied by the date specified therein, Bidder shall make an
announcement through GlobeNewswire or another national news wire service as soon as practicable and, in any event, by not later than 7.00 a.m. (New
York time) on the Business Day following the date so specified, stating whether Bidder has invoked that Condition or, with the agreement of Nightstar,
specified a new date by which that Condition must be satisfied.
In addition, Bidder and Nightstar have agreed that the Acquisition will be conditional upon the following Conditions and, accordingly, the necessary
actions to make the Scheme Effective will not be taken unless the following Conditions have been satisfied or, where relevant, waived:
No restraints
(b)

no Law shall have been enacted, issued, enforced or entered into, and no preliminary or permanent injunction, judgment or ruling shall have
been issued by any Governmental Authority that is, in either case, in effect and enjoins, restrains, prevents or prohibits or otherwise makes illegal
the Acquisition;

Competition law and regulatory approvals
(c)

the waiting period (and any extension thereof) applicable to the consummation of the Acquisition under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended, shall have expired or been terminated and the anti-trust notifications and approvals set forth in
Paragraph 4.5 of Schedule V to the Implementation Agreement shall have been obtained.

Accuracy of representation and warranties
(d)

except as Disclosed, (i) the representations and warranties set forth in Clause 11.1.1 (Corporate Existence and Power), Clause 11.1.2
(Subsidiaries), Clause 11.1.3 (Organisational Documents), Clause 11.1.4 (Corporate Authorization), Clause 11.1.5 (Binding Obligations),
Clause 11.1.8(c) – (f) (Capitalization; Indebtedness), Clause 11.1.21 (Opinion of Financial Advisor) and Clause 11.1.22 (Finders’ Fees) of the
Implementation Agreement shall be true and correct in all respects (in the case of any representation or warranty qualified by materiality or
Company Material Adverse Effect) or in all material respects (in the case of any representation or warranty not qualified by materiality or
Company Material Adverse Effect) as of the date of the Implementation Agreement and as at 11.59 p.m. (London time) on the date immediately
preceding the date of the Court Hearing, as though made as at 11.59 p.m. (London time) on the date immediately preceding the date of the Court
Hearing (except to the extent such representations and warranties are made as of an earlier date, in which case as of such earlier date), (ii) the
representations and warranties set forth in Clause 11.1.8(a) and (b) (Capitalization) of the Implementation Agreement shall be true and correct in
all respects other than de minimis inaccuracies as of the date of the Implementation Agreement and as at 11.59 p.m. (London time) on the date
immediately preceding the date of the Court Hearing, as though made as at 11.59 p.m. (London time) on the date immediately preceding the date
of the Court Hearing (except to the extent such representations and warranties are made as of an earlier date, in which case as of such earlier date)
and (iii) each of the other representations and warranties of Nightstar contained in the Implementation Agreement shall be true and correct as of
the date of the Implementation Agreement and as at 11.59 p.m. (London time) on the date immediately preceding the date of the Court Hearing,
as though made as at 11.59 p.m. (London time) on the date immediately preceding the date of the Court Hearing (except to the extent such
representations and warranties
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are made as of an earlier date, in which case as of such earlier date), except in the case of clause (iii) where such failure(s) to be true and correct
(without giving effect to any materiality or Company Material Adverse Effect qualifications set forth therein) have not had and would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect;
Compliance with terms of the Implementation Agreement
(e)

Nightstar shall have performed or complied in all material respects with all obligations, agreements and covenants required by the
Implementation Agreement to be performed or complied with by it at or prior to 9 a.m. (London time) on the date of the Court Hearing;

No Company Material Adverse Effect
(f)

since the date of the Implementation Agreement, no Company Material Adverse Effect shall have occurred and be continuing; and

Delivery of officer’s certificate
(g)

Nightstar shall have delivered to Bidder a certificate, effective as of 9 a.m. (London time) on the date of the Court Hearing and signed by an
authorised officer of Nightstar, certifying that the conditions in paragraphs (d) to (f) above have been satisfied.

Part B
Waiver and Invocation of the Conditions
Each of Bidder and Bidco reserves the right to waive, in whole or in part, all or any of the Conditions in Part A above, except for Conditions (a)(i)(A),
(a)(ii)(A) and (a)(iii)(A) (Scheme Approval), which cannot be waived.
The Acquisition will be subject to the satisfaction (or waiver, if permitted) of the Conditions in Part A above, and to certain further terms set out in Part
D below, and to the full terms and conditions which will be set out in the Scheme Document.
Conditions (a)(i)(A), (a)(ii)(A) and (b) to (g) (inclusive) must be fulfilled, determined by Bidder to be or to remain satisfied or (if capable of waiver)
waived, by no later than 9 a.m. (London time) on the date of the Court Hearing, failing which the Acquisition will lapse. Bidder and Bidco shall be
under no obligation to waive or treat as satisfied any of Conditions (b) to (g) (inclusive) by a date earlier than the latest date specified above for the
fulfilment or waiver thereof, notwithstanding that the other Conditions to the Acquisition may at such earlier date have been waived or fulfilled and
that there are at such earlier date no circumstances indicating that any of such Conditions may not be capable of fulfilment.

Part C
Implementation by way of an Offer
Subject to the terms of the Implementation Agreement, each of Bidder and Bidco reserves the right to elect to implement the Acquisition by way of an
Offer as an alternative to the Scheme if Nightstar provides its written consent.
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In such event, such Offer will be implemented on the same terms and conditions, so far as applicable, as those which would apply to the Scheme subject
to appropriate amendments to reflect the change in method of effecting the Offer, including (without limitation) the inclusion of an acceptance
condition set at 90 per cent. of the Nightstar Shares to which the Offer relates or such lesser percentage as Bidder or Bidco, decides with Nightstar’s
written consent, being in any case more than 50 per cent. of the Nightstar Shares to which the Offer relates.

PART D
Certain further terms of the Acquisition
The Acquisition will lapse if the Scheme does not become effective by 11.59 p.m. (London time) on the Long Stop Date.
The availability of the Acquisition to persons not resident in the U.K. or U.S. may be affected by the Laws of the relevant jurisdictions. Persons who are
not resident in the U.K. or U.S. should inform themselves about, and observe, any applicable requirements. Nightstar Shareholders who are in any doubt
about such matters should consult an appropriate independent professional adviser in the relevant jurisdiction without delay and observe any
applicable requirements.
This Acquisition will be governed by English law and be subject to the jurisdiction of the English courts and to the Conditions set out in the Scheme
Document.
Each of the Conditions shall be regarded as a separate Condition and shall not be limited by reference to any other Condition.
The Nightstar Shares will be acquired by Bidder and Bidco (or their nominee) with full title guarantee, fully paid and free from all liens, equitable
interests, charges, encumbrances, rights of pre-emption and any other third party rights or interests whatsoever and together with all rights existing at
the date of this Announcement or thereafter attaching thereto, including (without limitation) the right to receive and retain, in full, all dividends and
other distributions (if any) declared, made or paid or any other return of capital (whether by way of reduction of share capital or share premium account
or otherwise) made on or after the Effective Date in respect of the Nightstar Shares.
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APPENDIX II
SOURCES OF INFORMATION AND BASES OF CALCULATION
Unless otherwise stated in this announcement:
1.

Nightstar’s issued ordinary share capital refers to the 33,483,821 Nightstar Shares in issue (excluding 49,893 Deferred Shares (as defined in
the Implementation Agreement)) as at 28 February 2019

2.

The fully diluted share capital of Nightstar (being 34,407,274 shares) is calculated on the basis of:
•

The number of issued Nightstar Shares in item 1 above; and

•

2,253,121 outstanding share options that have been granted by Nightstar under the Nightstar Share Schemes with a weighted
average exercise price of $15.16 as at 28 February 2019, resulting in the issuance of 913,453 shares at the offer price using the
treasury stock method; and

•

10,000 outstanding share awards that have been granted under the Nightstar Share Schemes that may vest or become exercisable at
no cost subject (where applicable) to certain conditions as at 28 February 2019

3.

The aggregate consideration of approximately $877 million is calculated by multiplying the offered amount of $25.50 in cash per
Nightstar Share by Nightstar’s fully diluted share capital (as referred to in item 2 above)

4.

The premium calculations to the price per Nightstar Share have been calculated by reference to:
•

The Closing Price of a Nightstar Share of $15.16 as of 1 March 2019 (being the last Business Date prior to this announcement)

•

The 30 trading day volume weighted average price of a Nightstar Share of $15.02 from 17 January 2019 to 1 March 2019

5.

Closing price quoted for Nightstar Shares refers to NASDAQ closing price

6.

The 30 trading day volume weighted average price of a Nightstar Share is derived from data provided by Bloomberg

7.

References to shareholder and director ownership for the purpose of irrevocables are based on current issued Nightstar Shares (per item 1
above)

8.

Certain figures included in this announcement have been subject to rounding adjustments
26

APPENDIX III
IRREVOCABLE UNDERTAKINGS
Bidco has received irrevocable commitments from the Nightstar Directors, as listed below, in respect of their own beneficial holdings of Nightstar
Shares and (to the extent relevant) the beneficial holdings of each Nightstar Director’s spouse, civil partner, de facto partner, or similarly-related person,
representing in aggregate approximately 61.6 per cent. of the existing issued ordinary share capital of Nightstar. These commitments require each
Nightstar Director to vote or procure that the registered holder votes in favour of the resolutions relating to the Acquisition at the Meetings (or, in the
event the Acquisition is implemented by means of an Offer, to accept, or procure acceptance of, the Offer).
Name of Nightstar Director

Chris Hollowood / Syncona Portfolio Limited
David Fellows (Chief Executive Officer)
Paula Cobb
David Lubner
James McArthur
David Mott / New Enterprise Associates
Scott Whitcup
TOTAL

Number of Nightstar Shares

% of Nightstar issued
share capital

13,203,922
630,826
—
29,124
37,237
6,662,532
74,568
20,638,209

39.4
1.9
0.0
0.1
0.1
19.9
0.2
61.6

These Irrevocable Undertakings will continue to be binding in the event that a higher competing offer is made for Nightstar.
Bidco has also received irrevocable undertakings from Syncona Portfolio Limited and New Enterprise Associates, each Nightstar Shareholders, to vote
or procure votes in favour of the resolutions relating to the Scheme at the Meetings (or in the event that the Acquisition is implemented by way of an
Offer, to accept or procure acceptance of such Offer) in respect of their entire beneficial holdings, amounting to 19,866,454 Nightstar Shares, in
aggregate, representing approximately 59.3 per cent. of the issued share capital of Nightstar as at 28 February 2019, being the last practicable date prior
to this Announcement.
The Irrevocable Undertakings given by the Nightstar Directors will cease to be binding if:
•

the Scheme Document or offer Document, as the case may be, is not posted within 15 Business Days following the date Nightstar has
cleared comments received from the SEC, if any, on such document; or

•

if the Scheme or Offer (as applicable) does not become effective, lapses or is withdrawn without becoming or being declared unconditional
in accordance with its terms; or

•

Bidder announces, with the consent of any Governmental Authority (if required) and before the Scheme Document or offer document is
posted, that it does not intend to proceed with the Acquisition; or

•

the Scheme or Offer lapses or is withdrawn or otherwise becomes incapable of becoming effective or has not become effective on or before
the Long Stop Date,
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and will remain binding if a higher competing offer is made for Nightstar.
The Irrevocable Undertakings given by Syncona Portfolio Limited and New Enterprise Associates will cease to be binding if:
•

the Scheme lapses or is withdrawn in accordance with its terms and Bidder or Bidco publicly confirms that it does not intend to proceed
with the Acquisition or to implement the Acquisition by way of an Offer or otherwise;

•

Bidder announces, with the consent of any relevant authority (if required) and before the Scheme Document or offer document is posted,
that it does not intend to proceed with the Acquisition and no new, revised or replacement Scheme or Offer is announced by Bidder at the
same time or within 28 days thereafter;

•

the Scheme or Offer does not become effective by the Long Stop Date; or

•

if the Implementation Agreement is terminated in accordance with its terms,

and will remain binding if a higher competing offer is made for Nightstar.
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APPENDIX IV
DEFINITIONS
The following definitions apply throughout this Announcement, unless the context otherwise requires:
2017 Equity Incentive Plan

the equity incentive plan approved by the Company in September 2017 whereby the Company was initially
authorised to issue a total of 1,500,000 ordinary shares as incentives to the Company’s employees, directors and
other service providers, including pursuant to sub-plans thereunder;

Acquisition

means the proposed acquisition by Bidder and Bidco (or its nominee(s)) of the entire issued and to be issued share
capital of Nightstar, to be implemented by means of the Scheme as described in this Announcement (or, should
Bidder or Bidco so elect, by an Offer subject to the consent of Nightstar and subject to the terms of the
Implementation Agreement)

Announcement

means this announcement

Bidco

means Tungsten Bidco Limited, a newly-incorporated English company with registered number 11852085 and
with its registered address 70 Norden Road, Maidenhead, United Kingdom, SL6 4AY

Bidder

means Bidder Switzerland Holdings GmbH, a company incorporated in Switzerland with registered number
CHE-334.372.642 and whose registered office is at Neuhofstrasse 30, 6340 Baar, Switzerland

Bidder Group

means Biogen and its subsidiary undertakings and associated undertakings

Bidder Shareholders

means the holders of Biogen Shares

Bidder Shares

means the shares of Class A common stock of par value $0.01 each in the capital of Biogen

Biogen

means Biogen Inc., a Delaware corporation

Business Day

means a day (other than a Saturday, Sunday, public or bank holiday) on which banks are generally open for
business in London and New York

Centerview Partners

Centerview Partners LLC

Citibank or Depositary

Citibank, N.A., as depositary bank of the Nightstar ADRs

Closing Price

means the NASDAQ closing price for a share
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Companies Act

means the Companies Act 2006

Company Material Adverse
Effect

has the meaning given to such term in the Implementation Agreement

Conditions

means the conditions to the Acquisition set out in Part A of Appendix I and to be set out in the Scheme Document

Confidentiality Agreement

means the confidentiality agreement entered into between Biogen and Nightstar dated 21 December 2018, as
described in paragraph 11 of this Announcement

Court

means the High Court of Justice in England and Wales

Court Hearing

means the hearing of the Court at which Nightstar will seek an order sanctioning the Scheme pursuant to Part 26 of
the Companies Act (including any adjournment, postponement or reconvention thereof)

Court Meeting

means the meeting or meetings of the Nightstar Shareholders to be convened by order of the Court pursuant to Part
26 of the Companies Act for the purpose of considering and, if thought fit, approving the Scheme (with or without
amendment approved or imposed by the Court and agreed to by Bidder, Bidco and Nightstar) including any
adjournment, postponement or reconvention of any such meeting, notice of which shall be contained in the
Scheme Document

Court Order

means the order of the Court sanctioning the Scheme under section 899 of the Companies Act

Disclosed

means the information which has been fairly disclosed: (i) in the Disclosure Schedules to the Implementation
Agreement, (ii) in Nightstar’s published annual or half year report and accounts for the relevant financial period or
periods referred to in the relevant Condition and published prior to the date of this Announcement or (iii) in the
Company SEC Documents (as defined in the Implementation Agreement) publicly available prior to the date of
this Announcement (but excluding any forward-looking disclosures set forth in any “risk factors” section, any
disclosures in any “forward-looking statements” section and any other disclosures included therein to the extent
they are predictive or forward-looking in nature, it being understood that any factual information contained within
such sections shall not be excluded).

Effective

means: (i) if the Acquisition is implemented by way of the Scheme, the Scheme having become effective in
accordance with its terms; or (ii) if the Acquisition is implemented by way of an Offer, the Offer having been
declared or become unconditional
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Effective Date

means the date on which the Acquisition becomes Effective

Forms of Proxy

means the forms of proxy in connection with each of the Court Meeting and the General Meeting, which shall
accompany the Scheme Document

General Meeting

means the general meeting of Nightstar Shareholders (including any adjournment thereof) to be convened for the
purpose of considering and, if thought fit, approving the shareholder resolutions necessary to enable Nightstar to
implement the Acquisition, notice of which shall be contained in the Scheme Document

Governmental Authority

any (i) nation, state, commonwealth, province, territory, county, municipality, district or other jurisdiction of any
nature; (ii) federal, state, local, municipal, foreign or other government; or (iii) governmental or quasigovernmental authority of any nature including any governmental division, department, agency, commission,
instrumentality, official, ministry, fund, foundation, centre, organisation, unit or body and any court, arbitrator or
other tribunal

Implementation Agreement

means the co-operation agreement entered into on 4 March 2019 between Bidder, Bidco and Nightstar and,
relating to, amongst other things, the implementation of the Acquisition

Irrevocable Undertakings

means the irrevocable undertakings given by the Nightstar Directors and Syncona Portfolio Limited and New
Enterprise Associates to vote or procure votes in favour of the Scheme at the Court Meeting and the resolutions to
be passed at the General Meeting (or in the event that the Acquisition is implemented by way of an Offer, to accept
or procure acceptance of the Offer), as detailed in paragraph 6 of this Announcement

Law

any federal, state, local, municipal, foreign or other law, statute, constitution, resolution, ordinance, common law,
code, edict, decree, rule, regulation, ruling or requirement issued, enacted, adopted, promulgated, implemented or
otherwise put into effect by or under the authority of any Governmental Authority

Long Stop Date

means 4 September 2019, or such later date (if any) as Bidder, Bidco and Nightstar may agree, and the Court may
allow

Meetings

means the Court Meeting and the General Meeting
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Nasdaq

means the Nasdaq Global Select Market

Nightstar

means Nightstar Therapeutics Plc, a public limited company incorporated in England and Wales with registered
number 10852952

Nightstar ADR Holders

means holders of Nightstar ADRs

Nightstar ADRs

means sponsored American Depositary Receipts of Nightstar for which Citibank is the Depositary

Nightstar Board

means the board of directors of Nightstar

Nightstar Directors

means the directors of Nightstar as at the date of this Announcement or, where the context so requires, the directors
of Nightstar from time to time

Nightstar Share Schemes

has the meaning given to the term “Company Share Schemes” in the Implementation Agreement

Nightstar Shareholders

means the holders of Nightstar Shares from time to time

Nightstar Shares

means the ordinary shares of £0.01 each in the capital of Nightstar

Offer

means, if the Acquisition is implemented by way of a takeover offer (as that term is defined in section 974 of the
Companies Act), the offer to be made by or on behalf of Bidder, or an associated undertaking thereof (including
Bidco), to acquire the entire issued and to be issued ordinary share capital of Nightstar including, where the
context admits, any subsequent revision, variation, extension or renewal of such offer

Product Candidates

the Company’s NSR-REP1 and NSR-RPGR clinical programs

Registrar

means the Registrar of Companies in England and Wales

Restricted Jurisdiction

means any jurisdiction where local laws or regulations may result in a significant risk of civil, regulatory or
criminal exposure if information concerning the Acquisition is sent or made available to Nightstar Shareholders in
that jurisdiction

Scheme

means the proposed scheme of arrangement under Part 26 of the Companies Act between Nightstar and Scheme
Shareholders to implement the Acquisition to be set out in the Scheme Document, with or subject to any
modification, addition or condition approved or imposed by the Court and agreed to by Bidder, Bidco and
Nightstar
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Scheme Document

means the document to be dispatched to Nightstar Shareholders including the particulars required by section 897
of the Companies Act

Scheme Record Time

means the time and date to be specified as such in the Scheme Document, expected to be 6.00 p.m. (London time)
on the Business Day immediately preceding the Effective Date, or such other time as Bidder, Bidco and Nightstar
may agree

Scheme Shareholders

means holders of Scheme Shares

Scheme Shares

means together:
(a) the Nightstar Shares in issue at the date of the Scheme Document and which remain in issue at the Scheme
Record Time;
(b) any Nightstar Shares issued after the date of the Scheme Document and prior to the Voting Record Time
which remain in issue at the Scheme Record Time; and
(c) any Nightstar Shares issued at or after the Voting Record Time and prior to the Scheme Record Time in respect
of which the original or any subsequent holder thereof is bound by the Scheme, or shall by such time have
agreed in writing to be bound by the Scheme and, in each case, which remain in issue at the Scheme Record
Time, excluding, in any case, any Nightstar Shares held by or on behalf of Bidder or the Bidder Group at the
Scheme Record Time

SEC

means the U.S. Securities and Exchange Commission

significant interest

means a direct or indirect interest in 20 per cent. or more of the total voting rights conferred by the equity share
capital (as defined in section 548 of the Companies Act)

Skadden

Skadden, Arps, Slate, Meagher & Flom LLP, together with its affiliate, Skadden, Arps, Slate, Meagher & Flom (UK)
LLP

U.K. or United Kingdom

means the United Kingdom of Great Britain and Northern Ireland

U.S. or United States

means the United States of America, its territories and possessions, any state of the United States of America and
the District of Columbia

U.S. Exchange Act

means the U.S. Securities Exchange Act of 1934

U.S. Securities Act

means the U.S. Securities Act of 1933
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Voting Record Time

means the time and date to be specified in the Scheme Document by reference to which entitlement to vote at the
Court Meeting will be determined, expected to be 6.00 p.m. (London time) on the day two days prior to the Court
Meeting or any adjournment thereof (as the case may be)

All references to GBP, pence, Sterling, Pounds, Pounds Sterling, p or £ are to the lawful currency of the United Kingdom. All references to USD, $, US$,
U.S. dollars, United States dollars and cents are to the lawful currency of the United States of America.
All references to statutory provision or law or to any order or regulation shall be construed as a reference to that provision, law, order or regulation as
extended, modified, amended, replaced or re-enacted from time to time and all statutory instruments, regulations and orders from time to time made
thereunder or deriving validity therefrom.
All the times referred to in this Announcement are New York times unless otherwise stated. References to the singular include the plural and vice versa.
All references to “subsidiary”, “subsidiary undertaking”, “undertaking” and “associated undertaking” have the respective meanings given to them in
the Companies Act.
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Exhibit 99.4
Nightstar Employee Note
Nightstar team,
I am writing to you with an exciting update about our company.
We have just announced that Nightstar has reached an agreement to be acquired by Biogen. This is an exciting development for all of us and
recognizes the value of the work we have done together to develop a pipeline of novel and potentially curative retinal gene therapies.
Biogen, a biotechnology company that specializes in neuroscience, shares our commitment to discovering and developing innovative treatments for
patients with unmet medical needs, as well as our conviction that gene therapies hold significant potential to dramatically improve the lives of such
patients. As part of Biogen, we will have the resources and worldwide reach to expand our research and development activities and ultimately deliver
our treatments to more patients safely and efficiently. Biogen is passionate about the cutting-edge work we are doing and is committed to helping us
expand our mission to maintain and restore sight in patients with inherited retinal diseases.
A few years ago, we set out on a journey to help patients maintain and restore sight. We have come a long way together and made tremendous progress
towards this goal by always putting the patient first. What we have already accomplished would not have been possible without the passion and
dedication you have all brought to Nightstar. I am so proud of what we have already achieved, and I am looking forward to propelling Nightstar to the
next stage of its journey.
Biogen recognizes the strength and talent of our team and believes that Nightstar will play an important role in Biogen’s success in its ophthalmology
efforts going forward. And our mission remains the same – we will continue to endeavor to maintain and restore vision in blinding inherited retinal
diseases. This means that our clinical trials and programs will continue without interruption as will our efforts to bring pioneering therapies to patients.
We know you likely have questions about today’s news. We’ll be hosting an all hands later today at 8:30 am ET/1:30 pm UK to discuss the transaction
and what it means for you. In addition, members of Biogen’s management team will be in our Waltham offices this week to speak to all of us in person.
A webcast will be set up for our colleagues in the UK.
We expect the transaction will close by mid-year 2019, subject to customary conditions and regulatory approvals.
Thank you for keeping patients at the forefront of everything you do. I’m excited about our future with Biogen and I look forward to speaking with you
at our town hall.
Dave

Further information
This communication is for information purposes only and is not intended to and does not constitute, or form any part of, an offer to sell or an invitation
to purchase or subscribe for any securities or the solicitation of any vote or approval in any jurisdiction pursuant to the proposed acquisition by
Biogen Switzerland Holdings GmbH (“Bidder”) and Tungsten Bidco Limited (“Bidco”) (or its nominee(s)) of the entire issued and to be issued share
capital of Nightstar Therapeutics Plc (“the Acquisition”) or otherwise. The Acquisition will be made by a scheme of arrangement under Part 26 of the
Companies Act between Nightstar and Nightstar shareholders (the “Scheme”), the full terms and conditions of which, including details of how to vote
in respect of the Scheme, will be set out in the document to be dispatched to Nightstar shareholders including the particulars required by section 897 of
the Companies Act (“Scheme Document”), with or subject to any modification, addition or condition approved or imposed by the High Court of
Justice in England and Wales (the “Court”) and agreed to by Bidder, Bidco and Nightstar (“Scheme”). INVESTORS ARE ADVISED TO READ THE
SCHEME DOCUMENT, AS IT MAY BE AMENDED OR SUPPLEMENTED FROM TIME TO TIME, WHEN IT BECOMES AVAILABLE
CAREFULLY AND IN ITS ENTIRETY PRIOR TO MAKING ANY DECISIONS WITH RESPECT TO THE ACQUISITION BECAUSE IT WILL
CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED TRANSACTION. Investors may obtain a free copy of the Scheme Document
(when available) at the Securities and Exchange Commission’s website at www.sec.gov, or free of charge from Nightstar at https://www.nightstartx.com
or by directing a request to Nightstar at investors@nightstartx.com. Any voting decision or response in relation to the Acquisition should be made
solely on the basis of the Scheme Document.
This communication does not constitute a prospectus or a prospectus equivalent document.
Biogen and Nightstar, and their respective directors and executive officers, may be deemed to be participants in the solicitation of proxies in respect of
the transactions contemplated by the co-operation agreement entered into on 4 March 2019 between Bidder, Bidco and Nightstar and, relating to,
amongst other things, the implementation of the Acquisition (“Implementation Agreement”). Information regarding Nightstar’s directors and executive
officers is contained in Nightstar’s Form 20-F for the year ended 31 December 2017, which is filed with the United States Securities and Exchange
Commission (“SEC”). Information regarding Biogen’s directors and executive officers is contained in Biogen’s Form 10-K for the year ended
31 December 2018 and its proxy statement dated 27 April 2018. Additional information regarding the participants in the solicitation of proxies in
respect of the transactions contemplated by the Implementation Agreement and a description of their direct and indirect interests, by security holdings
or otherwise, will be contained in the Scheme Document and other relevant materials to be filed with the SEC when they become available.
Overseas shareholders
The release, publication or distribution of this communication in jurisdictions other than the United Kingdom and the United States may be restricted
by law and therefore any persons who are subject to the laws of any jurisdiction other than the United Kingdom or the United States (including
Restricted Jurisdictions) should inform themselves about, and observe, any applicable legal or regulatory requirements. In particular, the ability of
persons who are not resident in the United Kingdom or United States or who are subject to the laws of another jurisdiction to vote their Nightstar shares
in respect of the Scheme at the meeting or meetings of the Nightstar shareholders to be convened by order of the Court pursuant to Part 26 of the
Companies Act for the purpose of considering and, if thought fit, approving the Scheme (with or without amendment approved or imposed by the
Court and agreed to by Bidder, Bidco and Nightstar) including any adjournment, postponement or reconvention of any such meeting, notice of which
shall be contained in the Scheme Document (“Court Meeting”), or to execute

and deliver forms of proxy appointing another to vote at the Court Meeting on their behalf, may be affected by the laws of the relevant jurisdictions in
which they are located or to which they are subject. Any failure to comply with applicable legal or regulatory requirements of any jurisdiction may
constitute a violation of securities laws in that jurisdiction. This communication has been prepared for the purpose of complying with English law and
the information disclosed may not be the same as that which would have been disclosed if this communication had been prepared in accordance with
the laws of jurisdictions outside England.
Copies of this communication and any formal documentation relating to the Acquisition are not being, and must not be, directly or indirectly, mailed
or otherwise forwarded, distributed or sent in or into or from any jurisdiction where local laws or regulations may result in a significant risk of civil,
regulatory or criminal exposure if information concerning the Acquisition is sent or made available to Nightstar shareholders in that jurisdiction
(“Restricted Jurisdiction”), or any jurisdiction where to do so would constitute a violation of the laws of such jurisdiction and persons receiving such
documents (including custodians, nominees and trustees) must not mail or otherwise forward, distribute or send them in or into or from any Restricted
Jurisdiction. Doing so may render invalid any related purported vote in respect of acceptance of the Acquisition.
If the Acquisition is implemented by way of a takeover offer (as that term is defined in section 974 of the Companies Act) (“Offer”), the Offer may not
(unless otherwise permitted by applicable law and regulation) be made, directly or indirectly, in or into or by use of the mails or any other means or
instrumentality (including, without limitation, facsimile, e-mail or other electronic transmission, telex or telephone) of interstate or foreign commerce
of, or any facility of a national, state or other securities exchange of any Restricted Jurisdiction and the Acquisition will not be capable of acceptance
by any such use, means, instrumentality or facilities or from within any Restricted Jurisdiction.
Further details in relation to Nightstar shareholders in overseas jurisdictions will be contained in the Scheme Document.
Notice to U.S. investors in Nightstar
The Acquisition relates to the shares of a United Kingdom company and is being made by means of a scheme of arrangement provided for under Part 26
of the Companies Act and subject to the proxy solicitation rules under the U.S. Exchange Act. The Acquisition, implemented by way of a scheme of
arrangement, is not subject to the tender offer rules under the U.S. Exchange Act. If, in the future, Bidder exercises its right to implement the
Acquisition by way of an Offer, subject to the terms of the Implementation Agreement, the Acquisition will be made in compliance with applicable
United States laws and regulations.
It may be difficult for U.S. Nightstar shareholders and Nightstar ADR Holders to enforce their rights and any claim arising out of the U.S. federal
securities laws, because Nightstar is located in a non-U.S. country, and some or all of its officers and directors are residents of a non-U.S. country. U.S.
Nightstar shareholders and Nightstar ADR Holders may not be able to sue a non-U.S. company or its officers or directors in a non-U.S. court for
violations of the U.S. securities laws. Further, it may be difficult to compel a non-U.S. company and its affiliates to subject themselves to a U.S. court’s
judgment.
U.S. Nightstar shareholders and Nightstar ADR Holders are urged to consult with legal, tax and financial advisers in connection with making a decision
regarding the Acquisition.

Warning Concerning Forward-Looking Statements
All statements included in this communication, other than statements or characterizations of historical fact, are forward-looking statements within the
meaning of the federal securities laws, including Section 21E of the U.S. Exchange Act, and other securities laws. Whenever Nightstar uses words such
as “believe”, “expect”, “anticipate”, “intend”, “plan”, “estimate”, “will”, “may”, “predict”, “could”, “seek”, “forecast” and negatives or derivatives of
these or similar expressions, they are making forward-looking statements. Examples of such forward-looking statements include, but are not limited to,
references to the anticipated benefits of the Acquisition and the expected time of effectiveness of the Acquisition. These forward-looking statements
are based upon Nightstar’s present intent, beliefs or expectations, but forward-looking statements are not guaranteed to occur and may not occur.
Shareholders are cautioned that any forward-looking statements are not guarantees of future performance and may involve significant risks and
uncertainties, and that actual results may vary materially from those in the forward-looking statements. Important risk factors that may cause Nightstar’s
actual results to differ materially from their forward-looking statements include, but are not limited to: (1) the Acquisition is subject to the satisfaction
or waiver of certain conditions, including the receipt of requisite approvals by Nightstar’s shareholders, the sanction of the Scheme by the Court, and
the expiration or termination of any applicable waiting periods under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, which
conditions may not be satisfied or waived; (2) uncertainties as to the timing of the consummation of the Acquisition and the ability of each party to
consummate the Acquisition; (3) the risk that the Acquisition disrupts the parties’ current operations or affects their ability to retain or recruit key
employees; (4) the possible diversion of management time on Acquisition-related issues; (5) litigation relating to the Acquisition; (6) unexpected
costs, charges or expenses resulting from the Acquisition; and (7) potential adverse reactions or changes to business relationships resulting from the
communication or completion of the Acquisition.
The information contained in Nightstar’s filings with SEC, including in Nightstar’s Form 20-F for the year ended 31 December 2017 identifies other
important factors that could cause actual results to differ materially from those stated in or implied by the forward-looking statements in this
communication. Nightstar’s filings with the SEC are available on the SEC’s website at www.sec.gov. You should not place undue reliance upon
forward-looking statements. Except as required by law, Nightstar does not intend to update or change any forward-looking statements as a result of new
information, future events or otherwise.

